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It’s that time of year when the snow isn’t good enough for skiing or snowmobiling
and yet it is bitterly cold and we Canadians start thinking about our next big trip.
What better time to consider the endless legal and tourist attractions that await us in

October at the IBA Annual Conference in Boston – the hub of the universe?
Among the stellar legal attractions taking place at the conference, you will want to

take note that the Leisure Industries Section will be leading two sessions and supporting
two others.

First on the agenda, make sure to find time for the half-day session that the Leisure
Industries Section will be leading in conjunction with North American Regional Forum
and the Corporate and M&A Law Committee entitled ‘Private Equity-Private Pastimes’.
This session will focus on the role of private equity and other forms of financing in the
development of hotels, resorts, casinos and amusement parks.

Next, the Section is eager to follow up on last year’s dynamic session with the
Technology Committee, the Criminal Law Committee and North American Regional
Forum by leading a session on ‘Online Gaming Law or Gambling? Blurring the line
between Social Media, Entertainment and Gambling’. The goal is to tap into this hot
area of the law by examining the evolving relationship between online gaming, online
gambling, entertainment and social media.

Otherwise, we will also be supporting the Product Law & Advertising Committee and
the Healthcare and Life Sciences Law Committee in ‘Gym Bunnies and Advertising
Hares: Advertising Health, Food, Drinks and Supplements – what you can, can’t and
must say’. This session is sure to get you pumped up as we analyse and contrast the
types of products that fall into these categories and how they are regulated across differ-
ent jurisdictions.

Finally we will support the Aviation Committee in a session called ‘Revision of EC
Regulation 261 on Passenger Rights’ which will examine the implications of Regulation
261 in EU airports both in terms of passenger rights and airline responsibilities. Just
make sure to pause your ‘Words with Friends’ game before take-off.

Now that we have dealt with the legal side of the conference, which tourist attractions
are considered ‘must-see’ in Boston?

One of my law partners ‘hit a tourism double’ by crossing the finish line of the Boston
Marathon at home plate in the famous Fenway Park, which just celebrated its centenary.
While we won’t be running the marathon in October, we will need an equally rigorous
training regimen to prepare us for the jam-packed week of sessions, meetings and
cocktail parties.

From the Chair
Brenda Pritchard,
Gowling Lafleur Henderson, Toronto
brenda.pritchard@gowlings.com



On the top of my list (after I have satisfied my craving for every kind of fresh seafood
imaginable at the waterfront) is a tour of the Paul Revere House which dates back to
1680 and is apparently the oldest house in downtown Boston.

Next on the cultural agenda is the Museum of Fine Arts, which is one of the largest
museums is the US and holds an ‘embarrassment of riches’ including a massive collec-
tion of Asian Art.

For those who want to view a piece of US naval history, a trip to the USS Constitution
‘Old Ironsides’ would be imperative. Named by President George Washington after the
signing of the Constitution and launched in 1797, it is the oldest commissioned warship
afloat.

And why not stroll along Newbury Street? If not to check out the fabulous restaurants
and boutiques in its historic 19th-century brownstones, then at the very least as an
enjoyable way to get to and from the Boston Public Garden.

In any event, no matter how you choose to fill your days, rest assured that the end to
your visit will be a blast as we co-host the famous Leisure Industries Section dinner with
the Young Lawyers Committee. Clearly this year’s Annual Conference promises to be
another fabulous foray into legal tourism. Until then pray for snow for us Canadian and
American winter sports enthusiasts!
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Thursday 4 October

BRICS1 and stones – social media
pitfalls in hospitality

Joint session of the Leisure Industries Section
and the Media Law Committee
Session Co-Chairs
David Jacoby
Schiff Hardin, New York, USA; Secretary,
Leisure Industries Section
Brenda Pritchard
Gowling Lafleur Henderson, Toronto, Ontario,
Canada; Chair, Leisure Industries Section

Moderator
Mark Stephens
Finers Stephens Innocent, London, England;
Council Member, IBA Human Rights Institute;
Vice-Chair, Art, Cultural Institutions and
Heritage Law Committee

Speakers
Machiuanna Chu
Deacons, Hong Kong SAR

Shivendra Kundra
Kundra & Bansal, New Delhi, India; Vice-
Chair, Leisure Industries Section

Rodrigo de Ouro Preto Santos
Rodrigo de Ouro Preto Santos, Ouro Preto
Advogados, Rio de Janeiro, Brazil

This session was an interactive exercise in
which the speakers were asked to assume
that they are employed at a hypothetical
hotel, the Ulysses Hotel in Dublin. The
hotel includes food and drink venues and
a spa. The session focused on the oppor-
tunities and challenges posed by
technological advances and social media.

Fact pattern

Up to this point in time, the Ulysses has
had little online presence or social media
exposure. It has a website, www.ulysses@
upup.com, which is, essentially, static with
no interactive functions. It provides only a
text description of the hotel, a few photos,
and contact information. It does not
advertise special offers, indicate availabil-
ity, or permit bookings. The Ulysses also
does not sell empty rooms at a discount to
online services such as Expedia or
Groupon.

Conference report
IBA Annual Conference
30 September–5 October 2012, Dublin
Robert S Bernstein
McCarter English, New York
rbernstein@mccarter.com



It has been proposed that the Ulysses
brings its marketing into the 21st century
by:

• developing an interactive website, with
functionalities, including:
– accepting online bookings;
– providing an interactive inquiry

and response function for site
visitor questions;

– allowing guests making bookings to
access the hotel’s concierge staff to
make reservations, ask questions
and see information about local
attractions;

– permitting guests to post
comments, including service
requests, and photos, during and
after their stays; 

• hiring a social media marketing staff
member to establish a presence on
sites such as Twitter, Facebook etc to
interact with the public; and

• encouraging staff and guests to write
about their experiences at the hotel on
travel and rating sites, such as
TripAdvisor and the hotel’s own
website.

Question one – online bookings

The first question posed to the speakers
was whether the Ulysses should use its
website or Online Travel Agencies (‘OTAs’)
to attract bookings? Should it work with
coupon discounters in the Groupon
model? Should it use mobile apps? 

To put the question in context, the
speakers drew attention to the enormous
market for online travel and lodging
bookings. Brenda Pritchard pointed out
that, in total, the US online travel indus-
try alone is predicted to reach US$162bn
in 2012, an increase of approximately 74
per cent since 2007.2 That is hardly a
market that can be ignored, but it’s not
without risks. 

Similarly, Machiuanna Chu indicated
that, according to the statistics published
by an independent consulting company,3

the total business volume of China OTAs
market has reached RMB 41.8bn yuan
(approximately US$6.59bn) in the second
quarter of 2012, with a year-on-year
growth of 35.8 per cent. Groupon type
sales had a year-on-year growth of 244
per cent, ranking as the second fastest
growing online application in China (only
second to the Twitter-like microblog
service Weibo at a year on year growth of
296 per cent).4

The speakers proceeded to discuss the
economics of the various booking options.
David Jacoby highlighted the significant
difference in cost for the Ulysses depend-
ing on the type of booking it accepted.
For example, the cost range for a booking
made through a brand’s own website in
2010 varied between US$2-US$6. The
hotel’s cost for reservations coming from
OTAs and indirect online channels ran
between US$40–US$120.5 Driving
bookings to the hotel’s own website is,
therefore, significantly more profitable.

The obvious conclusion was that direct
brand bookings are preferable economi-
cally, but that a huge market exists for
online bookings which can be tapped into
to fill the hotel, albeit at a lower profit
margin. Shivendra Kundra explained that
the industry is still struggling with the
changes of advancing technology and
social media. A study conducted by Ecole
Hotelier in association with RateTiger,
entitled ‘The Distribution Challenge – a
viewpoint of 2010-2012’ stated that
‘Hotels are putting social media on hold
as a marketing and selling mechanism,
while they focus on driving direct
bookings in response to their continuous
struggle for better margins with the
online travel agents’. As per the study,
conducted in five countries, while social
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networks including Facebook, Twitter,
TripAdvisor and YouTube are recognised
as new forms of digital marketing, ‘hotels
are still unconvinced about the impact
these channels will actually have on
bookings and are therefore deterred from
implementing strategies in the short term.
One in three of the hotels have no social
digital media strategy, and only one in
eight use any form of social media as a
marketing tool. Hotels have instead
focused on the development of offline
strategies to build more corporate
contracts that deliver more predictable
business, and to diversify their online
distribution mix to generate additional
revenue opportunities.’

Question two – online liquor orders

The second issue posed to the panel
concerned the pitfalls of allowing guests
to communicate through an online portal.
The hypothetical communication from a
guest was as follows:

Room 117 [Mr. Behan]: Please send
two bottles of Glenellen and a
laptop up to me ASAP as I am a
drinker with a writing problem.

The hotel’s response: route the request to
food service. Thereafter, further commu-
nications from the guest indicated
increasing intoxication and impairment.
Ultimately, they included solicitation of
prostitution.

The speakers asked to comment on the
scenario.

It was pointed out by David Jacoby that
most US states impose liability on an
establishment which serves alcohol to a
recognisably intoxicated guest who then
injures another while under the influ-
ence. The US laws are so-called ‘Dram
Shop’ Acts. New York, for example,
imposes liability in favour of those injured

by an intoxicated person under the age of
21 (the legal drinking age) against
‘anyone who knowingly causes such intox-
ication or impairment of ability by
unlawfully furnishing to or unlawfully
assisting in procuring alcoholic beverages
for such person with knowledge or
reasonable cause to believe that such
person was under the age of 21 years’,6 or
who sold liquor to the tortfeasor illegally7

(which includes the sale of liquor to
someone already visibly intoxicated).8

New York also imposes similar liability on
persons who unlawfully sell controlled
substances to someone who causes injury
while impaired.9

Accordingly, if a hotel guest used a
social media portal to order liquor and
over time the messages ordering the
liquor became progressively more
incoherent, and the guest later injured
someone else while intoxicated, the
injured person might be able to bring a
claim for relief against the hotel. The
intoxicated guest, however, would not be
able to bring a claim for any injury caused
to himself or herself while inebriated.10

The hotel also might face suspension or
loss of its licence to sell liquor.11

As explained by Machiuanna Chu,
under PRC law, a restaurant/bar which
sells alcohol will be deemed as a trader of
alcohol and is required to satisfy certain
statutory filing requirements.12 In any
case, it is forbidden to sell alcohol to
juveniles under the age of 18 in any
business premises in China under PRC
law.13 For a hotel employing social media
in communicating with hotel guests,
extreme care must be taken to avoid
selling alcohol to juveniles given how diffi-
cult it can be to verify the age of a guest
through social media or e-communication
channels. Proper verification procedures
should be adopted to verify the guest's
age before actual service of alcohol.
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New York law also creates potential civil
liability (let alone potential criminal liabil-
ity) for a hotel operator on whose
premises prostitution occurs.
Consequences can include forced vacating
of the property, closing up of the property
for a year and the sale of the movable
chattels in the property.14

The speakers explained that another
pitfall introduced by social media is that
the evidence may be more concrete than
otherwise would have been the case.
Social media posts can be durable. The
language of a hotel guest’s request or a
hotel employee’s response may provide
objective evidence unlike, for example, a
fellow bar patron’s recollection of how
tipsy the tortfeasor was or the ambiguities
of expression of a guest asking a concierge
about how to arrange to have ‘a good
time’.

Question three – staff comments on
social networking sites

You are the manager of the Ulysses’ top-
of-the-line restaurant, ‘After Chapter
One’. One night at home, you do an inter-
net search and find this group on a social
network called OurSpace: ‘Penelope’s
Perils, or Three Years Before The Mast
On the Waitstaff at After Chapter One’.

The group’s outward-facing ‘wall’ page
indicates it is a password-protected group
open only to those who are invited to join.
However, you recall that the day shift
manager, Penelope Pantomime, has been
working at the Ulysses for about three
years. On a hunch, you confront her the
next day she is working, tell her you know
all about the group, and demand the
password on pain of dismissing her from
her job. Reluctantly, she shares the
password with you, and from home the
following night you read highly unflatter-
ing posts from a dozen members of the
hotel staff, among other things referring

to you, the manager, as ‘stupid’, ‘incompe-
tent’, ‘dishonest’ and a ‘Neanderthal
throwback’. In consequence, you fire
everyone who posted nasty comments to
the site. Problem?

David Jacoby led off the response
noting that in the US, employers need to
be aware that the National Labor
Relations Act secures to workers the right
‘to engage… in concerted activities for the
purpose of collective bargaining or other
mutual aid or protection’, including the
right to discuss their conditions of
employment.15 The NLRB takes the view
that an employer’s work rule which
‘would reasonably tend to chill employees
in the exercise of their Section 7 rights’
itself violates the law.16 These protections
apply even if the particular workplace is
neither unionised nor the subject of an
organisational effort.

David also discussed a case involving a
restaurant manager who found out the
hard way that prying into employees’
social media accounts can be costly.
Employees at a location of the restaurant
chain Houston’s had a password-
protected MySpace site where they griped
about work matters. Someone showed it
to a manager, who in turn got a waitress
to give him the password. Then he went
onto the employee gripe site to read it,
repeatedly, and also showed it to a more
senior manager. As a result, the two
people who were in charge of the
MySpace group were fired. They then
sued. A New Jersey federal court found
the Hillstone Restaurant Group liable for
violation of the two employees’ privacy
and for violation of the Stored
Communications Act.17 The two employ-
ees won back pay and punitive damages
totalling about US$17,000.18

Finally, David discussed the widespread
reports of employers demanding access to
applicants’ Facebook pages have led to
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proposals at the federal and state levels to
outlaw such demands in the US. The
State of Maryland adopted such a prohibi-
tion this spring19 and Illinois did so on 1
August.20 Both houses of the California
State Legislature have passed bills that
also would ban such requests and address
other issues as well.21

Question four – contests

The Ulysses organises and promotes on its
website a Scavenger Hunt for Guests, with
the winner to receive a prize of a free
night and dinner at their gourmet restau-
rant. The contest would require
competitors to use FourSquare or a
similar mobile application to check in to
five famous Dublin locations (Dublin
Castle, the General Post Office, the Book
of Kells exhibit at Trinity College, Temple
Bar and St Stephen’s Green) in a particu-
lar sequence, and within the space of
three hours. Those doing so would then
be eligible to write an essay about the
experience. The winning essay gets the
prize and will also be posted to the
Ulysses website for a year.

What about the contest needs to be
disclosed online? Contest rules? Odds of
winning? Who will decide which essay is
best? Suppose there is only one qualifying
entrant, and her essay, entitled ‘The
Worst Hotel in the Western World’,
trashes the hotel. Must it be posted and
kept up for a year? Can an alternative
prize be substituted?

Shivendra Kundra submitted that
online contests have been the subject of
judicial scrutiny in India. Indian law
circumscribes the scope of contests, offline
as well as online. Contests and promotions
in India were governed by the
Monopolies and Restrictive Trade
practices Act, 1956 (MRTPA). That Act
was repealed in 2009, but some of the
provisions relating to online contests were

incorporated into India’s Consumer
Protection Act, 1986 (CPA). Among other
things, the CPA provides for redress
against unfair trade practices or restrictive
trade practices or unscrupulous exploita-
tion of consumers. Under Section 2 (r)(3)
of the CPA, the following would constitute
an unfair trade practice:

a) the offering of gifts, prizes or other
items with the intention of not provid-
ing them as offered or creating the
impression that something is being
given or offered free of charge when it
is fully or partly covered by the
amount charged in the transaction as a
whole;

b) the conduct of any contest, lottery,
game of chance or skill, for the
purpose of promoting, directly or
indirectly, the sale, use or supply of
any product or any business interest.

Mr Kundra also reviewed relevant Indian
case law. In the Oswal Agro Mills Ltd case,
it was held that the beneficiaries of the
contest were no more than 12,500 out of
one million who entered the contest.
Thus, only a small percentage benefited
and the majority suffered disappoint-
ment. Therefore, the Commission
concluded that the contest had caused loss
or injury. In the MecoTronics Pvt Ltd case,
the Commission reiterated that any
scheme which benefited a few and disap-
pointed many had a strong element of
what may be described as invisible loss or
injury. In the case of Parle Products Pvt Ltd,
the Commission noted that a consumer
has to purchase much larger number of
products than he would normally
consume to enter the contest. This would
increase unnecessary expenditure and
financial loss if the buyer were not a lucky
winner of a prize. Secondly, the contest
promoted excessive consumption of



sweets that created dental problems for
consumers. Thus, it created public preju-
dice. Though there were also more
favourable decisions concerning contests
in India, the take away advice is:

• there should be no loss or injury
caused to the participant even under a
liberal definition of loss or injury;

• entry fees should be avoided;
• the price of the product should not

change in such a way that the price
increase could be linked to the value of
the gift/prize.

Brenda Pritchard explained that there are
Canadian laws that regulate all contests or
promotions, whether online or published
through more traditional forums. In
Canada, contests are controlled through
the ‘illegal lotteries’ provisions in the
Criminal Code (the ‘Code’), the disclosure
requirements in the Competition Act,22

Quebec’s Act on lotteries, publicity
contests and amusement machines and the
common law on contracts.23

Canadian Criminal Code
The defining elements of an ‘illegal
lottery’ are somewhat unclear in Canada
due to ambiguous drafting of the Code
and limited modern jurisprudence.24

Canadian case law relating to ‘lotteries’ is
limited because it either predates the
enactment of the current Code or stems
from the UK, which has a different legal
framework for contests.25 The current
wording of section 206(1) of the Code is
more expansive than common law defini-
tions of ‘prize’, ‘chance’, and ‘skill’ and
may render a greater number of contests
illegal.26 Nonetheless, several principles
have emerged that provide guidance on
the application of the current Code.27

The three essential elements of an
‘illegal lottery’ are prize, skill, and consid-

eration.28 At common law to avoid being
categorised as an ‘illegal lottery’, contest
designers can remove chance or consider-
ation from their promotion.29 Prizes may
also be removed from contests but this
would likely defeat the purpose of enter-
ing the contests.30

Chance may be eliminated by conduct-
ing a pure skills contest, like a
photography, blogging, or video contest.
A pure skills contest necessitates a well-
thought out and clearly communicated
selection process and judging criteria.32

These criteria must be applied fairly to all
entries, which can be a difficult task in
popular competitions, like Tourism
Richmond’s contest that received over
1,500 applications. If the contest is based
on a random selection process, a skill
component, such as a mathematical
question, may be added to meet the
common law requirements.33

As a result of the current drafting of
the Code and a 50-year-old Supreme
Court of Canada decision that remains
good law in most cases, consideration can
be removed from a skills contest by
adding a No Purchase provision. The
exact parameters of No Purchase provi-
sions are unclear and may be complex for
new media. For instance, contests that
require entry by text messaging may be
considered to include a purchasing
requirement. Therefore, they are poten-
tially captured under the ‘illegal lottery’
provisions for the inclusion of considera-
tion even though the text messaging costs
are less than a postage stamp, which is
legal.34

David Jacoby confirmed that contests
are a popular form of promotion and are
regulated at a variety of governmental
levels in the US. Apart from the legal
implications of contest missteps, however,
Jacoby cautioned about the public
relations pitfalls of contests taking place in
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a social medium, where negative reaction
has the potential to ‘go viral’. He offered
the following example:

A Taiwanese computer maker, ASUS,
sponsored a competition in which
bloggers were invited to review its equip-
ment, on the understanding that readers
would vote to pick a winner based on
what was written. The winner would get
to keep the equipment he or she had
reviewed. The online community picked a
winner, but ASUS wasn’t so fond of the
review he’d written. So ASUS changed the
contest rules, after the fact. Now the only
eligible voters were the six competing
entrants. So someone else got the prize,
making both the former winner and the
disenfranchised online voters unhappy.
The end result was negative publicity; not
what the company was looking for.

Question five – copyright 
infringement 

Concierge Gary asks if he can beef up the
website’s information about Dublin and,
specifically, add a photo section. You say
that sounds great. Subsequently, you see
that the site has a new area called ‘Dublin
in pictures’, with several scores of photos
and links to various websites. The hotel’s
social media manager dutifully posts all
the ‘Dublin in pictures’ photographs to
the Ulysses’ Facebook and Pinterest
pages. You are pleased, particularly as the
comment page on the hotel’s site fills up
with positive comments from the public.

Then you receive a cease and desist
letter from a company claiming that some
of the posted images are protected intel-
lectual property. What are the legal
issues? 

As explained by David Jacoby,
copyright under US law protects ‘original
works of authorship fixed in any tangible
medium of expression’, such as writing or
an image or recorded music. Some

narrow exceptions aside, reproducing
someone else’s material that is subject to
copyright can create civil and even crimi-
nal liability. This includes reproduction
online. Fortunately, in the US, the Online
Copyright Infringement Liability
Limitation Act, part of the Digital
Millennium Copyright Act (‘DMCA’),
provides an important safe harbour to site
operators by requiring a copyright owner
to transmit a ‘takedown’ notice before
suing over online copyright infringement
allegedly occurring at the site. Before that
requirement is triggered, however, the
copyright owner must have designated a
copyright agent by making a filing with
the US Copyright Office. This costs only
US$105 and, Jacoby assured, is well worth
the price.

Brenda Pritchard added that in
Canada, copyright is both created by and
protected under the recently amended35

Copyright Act.36 The Act protects both
‘economic’ and ‘moral’ rights. Economic
rights are those activities that more
readily come to mind: the right to
produce, reproduce, perform, publish
and translate a work, for example.37 In
contrast, moral rights protect the right of
an author to be associated with his or her
work and the integrity of that work. Even
if economic rights to a work have been
assigned, the moral rights remain with the
author unless waived. To avoid liability,
advertisers and industry members must
ensure that copyright issues associated
with website content are adequately
addressed. Written licences should be
executed by all freelancers and independ-
ent contractors and moral rights waivers
should be obtained for all content that will
appear in advertisements or online, it
being recognised that currently online
assignments of copyright are unenforce-
able within Canada.
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Question six – liability for 
defamatory comments and what
can be done to secure removal of
negative comments

As your social media staffer is looking
over TripAdvisor one morning, she sees
this entry: ‘Ulysses Hotel, Dublin, Ireland.
Avoid it like the plague.’ 

What potential recourse does the
Ulysses have? What recourse, if any, is
there against TripAdvisor? What steps
should the Ulysses take?

Mr Kundra explained that in India, a
defamed person can bring a civil action
under the law of torts. In order to qualify
as defamation, the defamatory statement
must be published, and it must be proven
to be false. If the statement is true, action
cannot succeed, no matter what the
extent of the damage may be.

Ms Chu added that in the PRC there are
two possible courses of action when one’s
reputation is damaged. These are the
defamation law and the anti-unfair compe-
tition law. Under the PRC defamation law,
the plaintiff would need to prove:

1. fault (intentional or negligent);
2. that the reputation of the victim has

been jeopardised;
3. illegal conduct, (humiliation or untrue

statement); and
4. causation between the damage and the

illegal conduct. 

Under the PRC anti-unfair competition
law, the requirement to establish a claim is
not much different from those for
defamation except that the victim should
also be a competitor in the same
business.38 Compared to general defama-
tion, the scope of damages seems to be
broader under the anti-unfair competi-
tion law (actual losses under defamation
versus return of unjust benefit under anti-
unfair completion law).

Brenda Pritchard explained that the
laws in Canada are still evolving. While
defamation in Canada is a strict liability
tort, Canadian jurisprudence has yet to
determine whether traditional defama-
tory laws apply to publications on the
internet, such as Facebook, blogs, and
Twitter.39

Mr Jacoby added that under Section
230 of the Communications Decency Act a
travel site operator which did not create
or direct a defamatory posting ordinarily
will have no liability for the posting. He
pointed out, however, that in the case of
anonymous or false name postings, there
is a practical path for a plaintiff to pursue.
While internet service providers and site
operators are loathe to turn over poster
identities voluntarily, their terms of
service ordinarily reserve to them full
discretion to remove postings for a variety
of reasons. If the poster chooses not to
come forward when informed of the
plaintiff ’s complaint, the site operator or
ISP may be willing to remove the post
upon request.

Question seven – privacy issues 

This email lands in the concierge service
in-box:

‘Room 347 [Mrs Stoker] I just want
to thank the day-shift concierge,
Phillip, for his help yesterday when
we needed to replace a wheel on
my toddler Filbert’s pram. Filbert
was in an irritated mood to start
with because his asthma was
bothering him and he’d slept
poorly. Phillip not only knew the
exact shop which stocked the
particular brand of pram, but sent
someone over to the store to pick
up the replacement part, fetch it
back to the hotel, and had someone
on the Ulysses’ maintenance staff



[2013] T R A V E L L A W Q U A R T E R L Y 75

replace the wheel. But for that, we
never would have been able to go
back with my husband Bram to visit
his alma mater, Trinity College.’

Can this be posted to the hotel’s website?
Does it need to be modified in any way
before being posted? If so, why?

In India, Section 43A of the IT Act
provides for compensation for failure to
protect data: The email sent by Mrs
Stoker may contain too much sensitive
personal data or information to post
online. It names her husband and child
and her husband’s alma mater.

In Canada, Brenda Pritchard cautions
that companies should receive informed
consent prior to posting or even collecting
customer feedback that contains personal
information. This means that the customer
providing the personal information must
know and consent to the exact use.

David Jacoby advised that some hotels
offer incentives to guests for posting
positive reviews, a practice which, if
occurring in the US and undisclosed,
arguably violates the FTC Endorsement
Rule. Caution should, therefore, be taken
before posting Ms Stoker’s email. 
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In this article the author argues that airlines
should not bear the burden of costs incurred by
passengers affected by delays caused by bad
weather.

Laura Ingalls Wilder once reasoned that
‘If enough people think of a thing and
work hard enough at it, I guess it's pretty
nearly bound to happen, wind and
weather permitting.’ Little did she know
that she was describing the business strat-
egy of every airline. Ever since the Wright
brothers’ first flight, aircraft have been
unable to escape the forces of weather.
Airlines can control most of their costs.
They can enter into hedging agreements
to control their fuel costs; they can struc-
ture their fleet arrangements so as to limit
their tax expense; they can set their fares
so as to increase their revenue. What
airlines cannot control, structure or set is
the weather.

To penalise an airline for this limitation
through consumer protection legislation
is inequitable. To justify this position, this
article will briefly review the duties owed
by airlines for weather induced delays
under the two main legal instruments
covering international carriage by air: the
Montreal Convention for the Unification
of Certain Rules for International
Carriage by Air 1999 and EC Regulation
261/2004 on denied boarding etc.1 It will
then go on to provide a rationale for such
legislation. Mention will also be made of

the role of insurance in allocating costs of
delays.

The law of weather in international
carriage

The contractual background
In common law jurisdictions, when a
party fails to carry out their promise the
non-breaching party has the right to be
put in the position that they would have
been in had the contract been performed
or, in certain circumstances, in the
position that they would have been in but
for the contract. An airline ticket is a
contract for carriage between a passenger
and an airline. A passenger’s promise,
under such contract, is to pay an agreed
sum of money to the airline. The airline’s
reciprocal promise is to get the passenger
from point A to point B. Weather can
cause an airline to delay or cancel the
flight and ‘some courts have held that a
failure to deliver timely air transportation
is a breach of contract’.2 To determine
whether an airline should pay for delays
or cancellation, due to weather or other-
wise, the contract itself needs to be
examined. Some courts have taken the
view that ‘flight schedules are not guaran-
tees’3 as most, if not all, carriers make a
contract for air travel without reference to
an agreed time for such action to take
place. Without such an agreed time, the
airline’s obligation is only to transport the
passenger to their destination within a

Weather Woes. International
carriage by air: who should pay?
Auriol Marasco
Blake, Cassels & Graydon LLP, Toronto
auriol.marasco@blakes.com



reasonable time of their scheduled
arrival.4 From this perspective, a delay or
cancellation does not amount to a breach
of contract as long as the airline ultimately
does transport the passenger to their
destination. Further, a ticket is not as
simple as it may appear. In addition to all
of the terms and conditions of the airline’s
tariff which are incorporated by refer-
ence, if the flight is international in nature
the ticket is subject to the terms and
conditions of the Montreal Convention
(and its predecessor, the Warsaw
Convention for those nations which have
not yet signed up to Montreal) which limit
an airline’s liability. The relationship
between domestic contract law and the
Montreal Convention is expressed in the
case of El Al Israel Airlines v Tseng,5 where
the US Supreme Court held that the
claim for breach of contract after a
passenger was moved to a later flight was
‘pre-empted by the Warsaw Convention’.6

In practice therefore, delay in interna-
tional carriage is governed by the
Montreal Convention, and more recently,
for European flights, by EC Regulation
261/2004.

The Montreal Convention
The Montreal Convention and the
Warsaw Convention (collectively with all
amendments, the ‘Conventions’) impose
liability on a carrier in respect of the
carriage of passengers, baggage and
cargo. The starting point for the
Conventions is Article 19 of the Montreal
Convention (Article 20 of the Warsaw
Convention) which provides that a carrier
is liable for delays to passengers:

‘The carrier is liable for damage
occasioned by delay in the carriage
by air of passengers, baggage or
cargo. Nevertheless, the carrier
shall not be liable for damage

occasioned by delay if it proves that
it and its servants and agents took
all measures that could reasonably
be required to avoid the damage or
that it was impossible for it or them
to take such measures.’

As can be seen however this presumption
can be rebutted if the carrier can demon-
strate that it took all reasonably necessary
measures to avoid the damage. This
language only holds carriers liable for
circumstances within their control. In
applying the defence in the Conventions,
courts have held that liability would be
inappropriate for weather-related delay.  

Regulation 261/2004
The compensation regime in the EU is
more robust than in the Conventions or
in the domestic law of North America. EC
Regulation 261/2004 came into force to
mandate a compensation regime for
passengers whose flights were delayed or
cancelled. The Regulation applies to all
EU ‘community air carriers’ as well as all
foreign-flag carriers flying out of airports
within the 27 Member States’.8 On such
carriers, all passengers that experience a
delay for as little as two hours may be
eligible for meals, telecommunication
access, hotel accommodation and other
forms of compensation.9 The Regulation
has been criticised by various interest
groups for being misguided, impractical
and also ultra vires.10 Despite the pro-
passenger bias, the Regulation provides
an ‘extraordinary circumstances’ defence
for airlines; that is, an airline will not be
compelled to pay compensation where the
problem stems ‘from events which are not
inherent in the normal exercise of the
activity of the air carrier concerned and
are beyond its actual control’.11 Paragraph
14 of the preamble provides that ‘meteo-
rological conditions incompatible with the
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operation of the flight concerned’ may
amount to extraordinary circumstances.
Although the Regulation has been
condemned as being over-zealous in its
attempts to protect passengers even this
Regulation does not go as far as to hold
airlines liable for delays that ‘are beyond
its actual control’.12

The rationale for non-liability

Equity
Does the bride get a get a refund when it
rains on her wedding day? Does the skier
when the winter has been too mild to
snow? It is of little consolation to tell the
soggy bride and the sun tanned skier that
their damages were acts of God, however,
that is exactly what society calls such acts.
Contract law, through a concept known as
force majeure, excuses the promisor for
non-performance where such inaction is
‘due to impossibility to perform’.  Excuses
based on force majeure or ‘acts of God’
are accepted because it would be
inequitable to hold someone accountable
for something out of their control. Not
only are weather delays outside of an
airline’s control, but they are also lose-lose
situations for the airline and the passen-
ger. If the airline benefited from delays
then it may be equitable for the airline to
pay for such benefit. Delays, far from
benefiting the airline, come with a hefty
price tag: more resources are required to
cover expiring employee duty times,
organise the re-routing and re-scheduling
of the fleet, manage customer complaints
and ensure that the weather does not
affect the safety of the delayed flight.
During the Icelandic volcanic eruption in
2010, the closed airspace cost airlines ‘at
least US$200m a day’.  These are tangible
costs that the airlines accept as ‘acts of
God’. Airlines should not be compelled
also to pay the costs of passengers suffer-
ing from these ‘acts of God’.

Precedent
It is accepted in our society that an
individual is not liable for actions outside
of their control. Society does not hold
other sectors of the economy accountable
for liabilities outside of their control and
there is no reason why the aviation indus-
try should be held to a higher standard.
There are no laws in place which protect
passengers travelling by ground or water
in the event of a weather delay. For
instance EC Regulation 392/2009 on rail
passengers’ rights and obligations15 is
primarily concerned with the death or
personal injury of a passenger16 and
although it allows for compensation for
delays this is not payable if ‘the delay was
caused by circumstances not connected
with the operation of the railway and the
railway company could not avoid them or
prevent their consequences.’17 Perhaps
passengers do not afford airlines the same
standard because a delay at the airport is
often the last straw; at the onset of a
weather delay, a passenger has likely
already encountered waiting times with
custom agents and in security queues, has
had to pay, in some cases, more than
triple the airfare in taxes, and has had to
undertake the arduous journey of getting
to the airport. It is understandable that
the passenger is frustrated, however, all of
these factors are outside of the airline’s
control. Airlines should be held to the
same level of accountability as other
industries.

Safety
The aviation industry is a capital intensive
industry. Airlines make money when their
aircraft are flying. The cost of being on
the ground, combined with the costs
associated with delays, create a powerful
incentive to keep delays to a minimum.
By further burdening an airline with
mandatory compensation costs, the incen-
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tive to take risks with weather is
compounded. Airlines operate their fleet
according to weather minima set by the
civil aviation authorities. It is ultimately
up to the captain whether the aircraft will
take off. If pilots know that their decision
to delay the flight due to weather will cost
the airline, there will be a proportion of
pilots who will succumb to the pressure
and decide to fly in adverse conditions. It
is in the interests of the passengers, the
state and the airline, that a captain’s
decision to fly is based on safety and not
on economic factors.

Economics 
In an industry which is extremely volatile
and competitive, setting fares is highly
complex. The internet has made this
complex system more transparent to
passengers. As a result, the airfare and the
flight is almost custom tailored to the
needs of each individual passenger. It is
highly possible that no two passengers on
the same flight will pay the same fare. If
the passenger wants a meal, then their
ticket can reflect such option. If the
passenger wants the ability to cancel last
minute, then their ticket can reflect such
option. The differences in the price paid
for an airfare is based on the shifting of
risk between the airline and the passen-
ger. As such, requiring an airline to accept
the risk of a weather delay will ultimately
affect pricing. Ryanair has made such
costs transparent with its announcement
that it will add a €2 ‘EU261 compensation
levy’ to each ticket as a way to recoup the
costs of the mandatory passenger
compensation legislation.18 By insisting
on mandatory compensation, passengers
are, perhaps unknowingly, contracting for
a higher airfare. While some passengers
may welcome the increased cost of a ticket
in exchange for peace of mind, there will
undoubtedly be passengers who prefer to

mitigate their risk of delay through other
means (travel insurance, using non-hub
airports, etc). Passengers should be
afforded the opportunity to contract with
an airline directly for a product that they
want to buy; a passenger should not be
forced to pay a higher rate to account for
the transfer of risk that they were willing
to accept.

‘Weather’ they like it or not, 
passengers should pay

It is an undeniable truth that weather
creates costs. When a passenger decides to
travel, regardless of the mode of trans-
portation, the passenger is accepting a
risk that there will be a weather induced
delay. Like many risks outside of one’s
control, the cost of this risk can be trans-
ferred. When a house catches on fire after
being struck by lightning (an act of God),
the home owner has no recourse against
the person who sold them the house.
Instead, prior to the lightning occurring,
the home owner has the opportunity to
transfer the risk of a lightning strike and
the costs associated with it by purchasing
insurance. There is no difference between
the home owner and a passenger who
incurs costs from weather delays. If a
passenger wants to transfer the risk of
incurring costs due to a weather delay,
they can do so by purchasing flight insur-
ance or by contracting with the airline for
a higher airfare. A passenger should not
be rewarded with mandatory compensa-
tion for failure to mitigate their risks. 

Weathering the storm of passenger
compensation

Current international carriage by air
legislation exempts an airline from liabil-
ity for weather induced delays. This
exemption is desirable for both the
airlines and the passengers. Weather is



out of the control of the passenger and
the airline. Airlines already accept their
costs due to weather delays and it is
inequitable to force an airline to also
accept the costs incurred by their passen-
gers. Passengers freely agree to contract
with an airline for air travel. If passengers
want to mitigate their risks, then the
passenger needs to contract for such
right, either through insurance or with a
higher airfare. Forcing an airline to accept
the passenger’s risk with a mandatory
compensation fee would:

• be inequitable;
• hold airlines to a higher standard of

liability than is assigned to other
modes of transportation;

• encourage airlines to fly in adverse
weather conditions;

• increase the costs of air travel for all
passengers.

Airlines are not, and should not be,
responsible for the costs of weather
induced costs on passengers.
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The European Commission has called for
the revitalisation of the railway system.
This was declared a political target for
Europe in its white paper issued in 1996.1

In the meantime the European decision-
makers have noticed that it takes a lot
more to make rail transport more accessi-
ble and more attractive for passengers
than just high safety-standards, open
markets and increased competition. The
quality of the services provided is pivotal
to the future of the railway-system
because it is the vital precondition for its
acceptance by the general public. For this
reason a defined minimum of reliability,
punctuality, and information has to be
guaranteed in order to increase the share
of rail passenger transport compared to
other transportation systems. Following
the earlier model adopted for aviation,2

the European legislator enacted
Regulation (EC) No 1371/2007 on rail
passengers’ rights and obligations five
years ago, targeting the improvement of
consumer protection in the field of
railways.

Although there had already been rules
in the International Convention for the
transportation of Passengers, COTIF,
providing compensation for lost baggage
and guaranteeing onward transport in
the event of cancelled or missed connec-
tions, these mechanisms turned out not to
be sufficient: According to Article 1,
Section 1 of the Uniform Rules concern-

ing the Contract of International Carriage
of Passengers by Rail,3 the rights for
compensation/guaranteed carriage are
limited to passengers whose place of
departure and the place of destination are
situated in two different Member States.

According to Article 288 of the Treaty
on the Functioning of the European
Union regulations shall have general
application. They shall also be binding in
their entirety and directly applicable in all
Member States. However the European
legislator allowed a two-year period of
grace up to 2009 to allow railway under-
takings to adapt to the new rules and
additionally, according to Article 2 of the
Regulation, Member States have the right
to exempt4 certain rail services such as
urban, suburban and regional services for
an unlimited period or for a maximum
period of five years, which may be
renewed twice.

The Regulation is mainly targeted at
four different areas designed to have
direct benefit for the travelling public:
information rights (Chapter II); liabilities
and obligations of railway undertakings
(Chapter III and IV); and support for the
disabled and persons with reduced mobil-
ity (Chapter V). Further chapters contain
rules on personal security of passengers,
rights of complaint and the monitoring of
quality standards. Last, but not least there
are general rules on enforcement
included in the Regulation.

Five years of rail passengers’
rights regulation
Christoph Kaupat*

European Rail Agency
kaupat@gmx.li
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The intention behind this Regulation is
to redress the balance of power in favour
of passengers who often face the superior-
ity of former state-operated incumbent
railway undertakings with long decision-
making processes and internal structures
which are incomprehensible to outsiders.5

However, the Regulation is not yet
perfect. For instance it does not contain
any definition of ‘passenger’. The
lawmakers have assumed that this term is
clear enough. However this is not neces-
sarily the case. Is a person who buys a
ticket for a friend, a colleague or a relative
a ‘passenger’? This is certainly not the
case in the general understanding of the
meaning of the word. According to Article
8(1) and Annex II part 1 of the
Regulation ticket vendors offering trans-
port contracts shall provide the passenger
with time schedules and conditions for the
lowest fares. So for instance a corporate
body which buys a ticket for an employee
does not have full information rights
because it could not practically become a
passenger.

There is earlier comment about the
lack of a proper definition of the term
‘passenger’ and the attempt to develop a
commonly accepted notion.6 If one looks
for the definition of ‘passenger’ in other
European legislation, one can be found in
the Commission Regulation on Rail
Transport Statistics.7 According to this
definition a ‘rail passenger’ is any person,
excluding members of the train crew, who
makes a trip by rail. Assuming that a
‘passenger’ and a ‘rail passenger’ are the
same in this context, this leads to another
question: Is someone who queues up in a
station building or someone who sits at
home in front of a computer a passenger?
Maybe he will become one later, but
definitely not at the time. This could lead
to the odd situation that according to the
Regulation only ‘passengers’ who are

onboard the train who purchased their
own tickets have the full information
rights guaranteed by the European legis-
lation.

This result is not very satisfactory.
Thus, in more recent legislation the
European Commission has addressed the
legal uncertainty with better definitions
such as in the so-called ‘TAP TSI’8 which
are linked through Article 10(2) of the
Passengers’ Rights Regulation. This
technical specification for interoperability
(TSI) is part of a set of rules designed to
ensure the interoperability of the trans-
European high speed and conventional
rail systems. The TAP TSI was drafted by
the European Railway Agency (ERA) and
clearly distinguishes between ‘railway
passengers’ and ‘customers’. Its purpose
is to define procedures and interfaces
between all the participants to a rail
journey with a view to providing informa-
tion and issuing tickets to passengers via
widely available technologies.9 However, it
does not provide additional passenger or
customer rights and the level of protec-
tion for customers who are not yet
passengers, has not been raised.

Much has been achieved with the
enactment of the Rail Passengers’ Rights
Regulation, however there is still work to
be done. For example on the provision of
information. Information is pivotal for
passengers, customers, ‘meeters and
greeters’, businesses, research10 and last,
but not least, for public administration.
However, this information needs to be
complete, correct, up-to-date and accessi-
ble.

In some countries, the information
issue has been under scrutiny by courts11

and authorities12 because some railway
undertakings wished to be listed in the
timetables of others who had refused to
accept this. From a business point of view
it is understandable that a market leader
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does not want to include a competitor’s
services in its media; however in the long
term the sector harms itself if travellers
cannot access information about all train
services available across a network which
consists of connections between different
lines. If fewer connections are publicised
the network appears less attractive which
could lead to loss of market share to other
modes of transport.

Let us examine a practical example of
how travellers might be misled by major
transportation information websites – for
instance the connection between Paris and
Sarreguemines (a French town close to
the French-German border). If a traveller
uses the internet and enters the city-pair
Paris-Sarreguemines into ‘www.bahn.de’
in order to find the last service of the day
they will find that all connections involv-
ing the commuter railway ‘Saarbahn’
(which provides international services and
can therefore not be exempted from the
application of the Regulation) are
completely blanked out. The German
website proposes an evening departure
with ICE 9559 from Paris Gare de l’Est
(departure 19:06, arrival at Saarbrücken
central station 20:56) and a connecting
regional train service RE 23901 departing
the next morning at 04:42 from
Saarbrücken central station arriving at
Sarreguemines at 04:59. The time of this
journey adds up to nine hours and 53
minutes and on weekends 12 hours and
seven minutes even though the button
‘prefer fast connections’ has been selected.
However, a much quicker connection is
shown when entering the two city pairs
Paris-Saarbrücken and Saarbrücken-
Sarreguemines – the service arriving at
Sarreguemines at 22:10 the same day
which is only three hours and three
minutes. This proves that the data is avail-
able in the system but the complete
information is not being displayed. The

French website ‘www.voyages-sncf.com’
proposes as the last departure of the day
an 18:40 service. Looking for earlier
departures, in some cases major detours
are proposed by this website such as a
change in Strasbourg with more than four
hours travel time. This simple example
raises the question of why three railway
undertakings operating cross-border
services, ie, DB, SNCF and Saarbahn,
which are all owned by the tax payer are
not cooperating in an adequate manner.
The Regulation and all other legislative
initiatives have unfortunately not
improved the situation much.

In the ECJ case referred to above, Case
C 136/11 Westbahn Management GmbH v
ÖBB-Infrastruktur AG, the question of
availability of timetable information and
access to timetables of competitors has
now been answered by the court: The
incumbent railway ÖBB, and newcomer
Westbahn of Austria, were in dispute
about the provision of timetable informa-
tion. As a result of the decision, ÖBB
timetables for the winter season 2011-
2012 which had already been printed had
to be withheld and Westbahn’s rail
services had to be incorporated into the
telephone and internet information
services of ÖBB.

Interestingly enough the court’s ruling
was not based on Article 8 of the Rail
Passengers’ Rights Regulation which
grants the right to travel information but
on competition law. The reason for this is
that Article 8(1) limits the information
rights to the fastest trip and the lowest
fares to the journeys for which a transport
contract is offered by the railway under-
taking concerned and thus excludes
information on competing railway under-
takings as in our example above. For this
reason it is important that the European
Commission continues its efforts to
develop a European multimodal travel
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planner13 and to remove the obstacles to
access to public traffic data and data trans-
fer.14

Although information is crucial it is not
all: Another important benefit for
travellers are their strengthened rights of
compensation and assistance in the event
of delays, missed connections or cancella-
tions of a service:15 Chapter IV of the
Regulation lays down detailed conditions
which a railway undertaking has to meet
in cases of delay of at least 60 minutes.
Passengers can, under certain conditions,
ask for the full reimbursement of the
ticket or continue their journey.
Additionally, Article 17 of the Regulation
provides a right of compensation: 25 per
cent of the ticket price for a delay of 60 to
119 minutes or 50 per cent of the ticket
price for a delay of 120 minutes or more.
Finally, assistance in the form of refresh-
ments, meals and necessary hotel
accommodation is regulated in Article 18.

The right to be re-routed when the
delay in the arrival at the final destination
will be more than 60 minutes has caused
questions in the past because the passen-
gers have a right to travel under
‘comparable transport conditions’ accord-
ing to Article 16. What does ‘comparable
transport conditions’ mean? A case from
Germany reported in the media,16

involved the delay of a commuter train
and travellers boarded a high-speed train
with the same routing. The train manager
stopped the train to expel the commuters.
When they refused to leave the train the
train manager called the police but they
refused to evacuate the train. This
demonstrates that ‘comparable transport
conditions’ has not yet been sufficiently
defined in the legislation.

In some cases, passengers are gener-
ously refunded, such as travellers on the
Spanish AVE running between Madrid
and Sevilla who can expect a total

reimbursement of the fare in case the
train is more than five minutes late.17 In
other cases, experience shows that the
good intention behind the legislation is
sometimes hard for passengers to achieve.
The German press  has reported on the
number of delays of just 59 minutes, even
‘59 minutes and 37 seconds’, but not 60
minutes – which is the precondition for
triggering the legal consequences of
Chapter IV of the Regulation.

For practical reasons another major
group of travellers may not be eligible for
compensation because, in order to claim
the compensation, the ticket needs to be
sent in together with the request of
reimbursement: Business people, who
often travel on expensive first class full
fare tickets, mostly have to hand the
tickets in to the company’s accounting
department in order to claim their
expenses for the business trips. In this
case neither the passenger can claim the
compensation nor the company because
the rights are only granted to the passen-
ger himself and not to third parties (see
above). Another problem is caused by so-
called ‘broken services’, i.e., several
different tickets for a single journey. Each
separate ticket is regarded as a separate
transport contract and as a consequence
the delays for each leg are dealt with
separately. Many passengers cannot make
use of their established rights because
they are unable to establish that the
delayed part of the journey in fact was
only one leg of a much longer transporta-
tion chain by train. Take for instance a
journey from London to Utrecht that
consists of three legs and where the
passenger has purchased three separate
tickets: by Eurostar from London to
Brussels, by Thalys from Brussels to
Rotterdam and by NS from Rotterdam to
Utrecht. According to Article 17 (1) of the
Regulation one of the conditions of the
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reimbursement is a delay between the
places of departure and the destination
stated on the ticket. If the first or second
train is delayed by less than 60 minutes
and subsequently the onward connection
is missed Utrecht is not stated on the
ticket as the final destination with the
consequence that the passenger has no
right for the compensation even if they
arrives more than 60 minutes late at
Utrecht. None of the individual trains is
delayed by more than 60 minutes but the
overall delay is still more than 60 minutes.
However the right for assistance accord-
ing to Article 18 remains, which might
involve refreshments or even a hotel
accommodation or a taxi ride to the final
destination when the last connection is
missed.

Another issue is the multimodal trans-
port chain which is not yet regulated by
European law: A traveller may have a
delayed flight and miss his pre-booked
train from the airport to the final destina-
tion. Or the train is delayed and the
traveller misses the flight. The European
Commission has identified the need to
fine-tune passenger rights: As multimodal
transport becomes a reality the legislative
framework for passenger rights will need
to be adapted to tackle the issue of disrup-
tion at the connecting points of an
intermodal journey.19

In summary, after five years of rail
passenger rights regulation it can be
stated that the overall experience of the
new law is positive, however clarifications
and adjustments are desirable, such as
proper definitions which leave less room
for misinterpretation. Apart from this the
information rights for customers should
be strengthened in order to let them
freely choose the best service within a
wide range of different alternatives. It
would also be an asset to have complete
real time timetable data made available by

all information sources. Broken journeys
and multimodal transport would need
some improvement too in order to fully
apply the established passenger rights.
Further new legislation can be expected
in the future.

Christoph Kaupat works for the
European Railway Agency.
He can be contacted at
kaupat@gmx.li
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