
In a recent article in this publication
(Determining Whether a Court has Jurisdiction in
Travel Cases [2012] TLQ 186) this author reviewed
the April 18, 2012 Supreme Court of Canada
judgments in Club Resorts Ltd v Van Breda (“Van
Breda”) and Club Resorts Ltd v Charron
(“Charron”)1 and their effect on the conflicts of
law rules in Canadian courts with respect to the
assumption of jurisdiction over
foreign parties in litigation
based in Canada. Both of these
were cases involving travel and
travel cases certainly appear to
make up much of the conflicts
law in Canada. Not surprisingly
then only four months later
the Ontario Superior Court dealt with a case
involving an accident at the Berkeley hotel in
London, England – Colavecchia v The Berkeley
Hotel Limited2 – and applied the revised test for
assumption of jurisdiction by Canadian courts set
forth in Van Breda and Charron.

Sandro Colavecchia and his wife, who both live in
Toronto, Canada, made a reservation online for a
stay at the Berkeley Hotel in London. They
checked into the Berkeley on October 26, 2011
and the next day Mr Colavecchia was injured
when he slipped and fell in the bathroom of their
hotel room. He was treated for his injuries in
England the day of the accident and the plain-
tiffs then returned to Canada the next day. Mr

Colavecchia was under the treatment of an
Ontario doctor for the injuries and claimed for
loss of income and enjoyment of life as a result
of those injuries. The case came before Justice
Goldstein by way of an interlocutory motion,
brought by the Berkeley, to dismiss the claim for
lack of jurisdiction on the part of the Ontario
Superior Court.

Applying the test for jurisdic-
tion simpliciter his Honour
found that there was no real
and substantial connection
between the case and Ontario.
He continued, although it was
not necessary for him to do so

as he had found that the Superior Court had no
jurisdiction, by noting that it was his opinion that
the United Kingdom was the proper forum for
the case.

Citing the objective factors identified in Van
Breda and Charron that are to be applied in
circumstances where the court is dealing with
assumed jurisdiction – (a) the defendant is
domiciled or resident in the province; (b) the
defendant carries on business in the province; (c)
the tort was committed in the province; and (d) a
contract connected with the dispute was made in
the province – Goldstein J noted that none of
these factors were applicable in this case. The
plaintiffs relied on the second and fourth factors
however Justice Goldstein found that the cases
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relied on by the plaintiffs in this regard were
decided before the Supreme Court’s decisions in
Van Breda and Charron, and the “extensive
changes” to the test for jurisdiction in these
cases, and he doubted that they would have been
decided as they were had the new test from Van
Breda and Charron been in existence.

Having found that the cases relied on by the
plaintiffs were inapplicable Goldstein J went on
to consider their arguments to support jurisdic-
tion, first that the Berkeley carried on business in
Ontario and second that the contract for the
hotel room had been made in
Ontario. The plaintiffs argued
that the Berkeley carried on
business in Ontario because the
contract was booked through a
Visa travel rewards website
using travel points and an
additional $71.18 charged to
the credit card. A review of the evidence on the
motion demonstrated that the Berkeley was
located only in London, had no office in Ontario,
had no employees visiting Ontario with any
regularity and none of its marketing specifically
targeted Ontario residents. Finding that at best
Visa Travel Rewards was “merely a booking agent
of the hotel.” [para 17] his Honour went on to
find that this was insufficient to find the princi-
pal-agent relationship suggested by the
plaintiffs. Further, he found that a boutique hotel
such as the Berkeley used the website of Visa
Travel Rewards so that it did not have to carry on
business in another country. Lastly, he found that
the fact that someone can access the Berkeley
through such a website does not mean that this
is considered as “carrying in business” within the
meaning of that term in the test for jurisdiction.

Next Justice Goldstein dealt with the argument
by the plaintiffs that there was a contract
connected with the dispute that was made in

Ontario. He noted that this position was
intimately connected with the first argument
regarding the hotel doing business in Ontario and
also dismissed it because the contract was one
between the plaintiffs and the rewards company
to make a booking with the Berkeley. A contrac-
tual analysis of the offer, acceptance and
intention led his Honour to the conclusion that
the privity of contract existed only between the
rewards company and the plaintiffs and there
was no connection between the plaintiffs and
the Berkeley until they checked in. In addition,
any contract that existed between the plaintiffs

and the hotel was only for
accommodation, was formed
in the United Kingdom at
check-in and had nothing to
do with the dispute between
the parties – which was a
classic case in negligence.

As an early example of trial judges applying the
newly revised and refined test for assumed juris-
diction from Van Breda and Charron this case
certainly makes application seem far easier than
its predecessor in the travel context. It was
however a relatively easy task to deal with
example of the two concepts – carrying on
business in the jurisdiction and a contract
connected with the dispute having been formed
in the jurisdiction. Cases relying on these parts of
the test will be interesting to watch in future
travel cases as suppliers make more in-destina-
tion services available for booking before arrival
in the destination. As courts deal with the
circumstances in which the out of jurisdiction
supplier starts to cross the line between simply
advertising in the jurisdiction and actually
making the services available for purchase in the
jurisdiction judges will find that business was
carried on in the jurisdiction and/or that the
contract, in relation to which the dispute exists,
was “made” in the jurisdiction.

Any contract that existed
between the plaintiffs and the

hotel was formed in the
United Kingdom at check-in
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