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Introduction

In its recent decision in Lavier v MyTravel
Canada Holidays Inc, 2013 ONCA 92, the
Court of Appeal for Ontario, Canada,
denied class counsel’s request for
additional fees after the exhaustion of the
claims process resulting from a settlement
of a class action. The class action was on
behalf of Canadian travellers to hotels in
the Dominican Republic who allegedly
became ill from an outbreak of norovirus
in 2004–2005. In its decision, the Court
provided guidelines on the award of class
counsel fees and warned against awarding
fees that are disproportionate to the
benefits actually provided to class
members as a result of the settlement.

Background

Suzanne Lavier booked a travel package
with MyTravel Canada Holidays Inc to
travel to a resort in the Dominican
Republic in January 2005. Ms Lavier
claimed that she suffered various
gastrointestinal symptoms while staying at
the resort and started an action under the
Ontario Class Proceedings Act 1992, SO
1992, c.6 against the tour operator on

behalf of all passengers who booked travel
packages to stay at the resort over a seven
month period during the 2004–2005
season. Ms Lavier alleged that the tour
provider was negligent in sending class
members to the resort when there was an
outbreak of norovirus.

Justice Perell of the Ontario Superior
Court of Justice initially dismissed Ms
Laver’s motion to certify the action as a
class proceeding. Justice Perell expressed
reservations about whether a tour opera-
tor could ever have a duty to provide class
members with a ‘disease free, virus free’
holiday, and found that the proposed class
definition was overbroad. He further
concluded that the numerous individual
issues remaining after a common issues
trial meant that a class proceeding would
not be preferable to individual actions. Ms
Lavier successfully appealed Justice
Perell’s decision on the preferability issue
but did not convince the appellate court
to restore the original class definition.
The certification question was accordingly
sent back before Justice Perell for certifi-
cation on the basis of a reduced class –
that is, all Canadian passengers (except
for passengers from the province of
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Quebec) who stayed at the resort over a
three-and-a-half month period and who
had not already signed a release from the
tour operator. This smaller class included
approximately 4,000 passengers, less than
half the class size originally proposed.

Settlement agreement

After the appellate court sent the case back
to Justice Perell for certification, the
parties agreed to settle. The settlement
was concluded after long negotiations and
without any admission of liability by the
tour operator. Under the terms of the
settlement agreement, the tour operator
established a settlement fund of
CAN$2.25m from which class members
could submit a claim for set amounts
depending on the length of time they
claimed to have had gastrointestinal
symptoms during their holiday. Class
members whose symptoms lasted only two
days did not need to present any medical
documents to support their illness, but
could simply submit a statement attesting
to their experience. Class members whose
symptoms were of longer duration had to
produce a record from a physician, and
were then entitled to a higher set payment
or to seek arbitration. The tour operator
also agreed to pay an initial counsel fee of
CAN$600,000 to class counsel over and
above the settlement fund.

If the claims of class members exceeded
the funds available for settlement, the
settlement agreement provided that the
compensation to eligible claimants would
be prorated. If, on the other hand, any
money remained in the settlement fund
after all eligible claims by all class
members were paid, class counsel could
apply to the court for an additional
counsel fee. Any money that remained in
the settlement fund at the end of the
process would revert to the tour operator,

which reserved the right to oppose any
application by class counsel for an
additional fee.

The court has to approve any settle-
ment under the Class Proceedings Act,
1992. As such, Justice Perell certified the
action as a class proceeding on consent
and subsequently issued an order approv-
ing the settlement agreement. In his
reasons for the settlement approval order
(2011 ONSC 1222), Justice Perell
concluded that the settlement was in the
best interest of class members but
acknowledged “the possibility that the
take up will be low and the residue corre-
spondingly high” and that the “final
assessment of the quality of the settlement
will depend upon the degree of take-up”.
Justice Perell also noted that additional
class counsel fees could only be justified if
there was, among other things, a reason-
able take-up of the settlement’s benefits:

‘Class Counsel have earned their
fee to date and will have to justify
any additional fees including
demonstrating that there was a
reasonable take-up of the benefits
of the settlement.’

Request for additional counsel fee

Of the 4,000 class members with potential
claims, only 354 class members actually
submitted an eligible claim. This meant
that the settlement had a take-up rate of
roughly nine per cent. The overwhelming
majority of claims (279 or 79 per cent)
were paid to class members who did not
submit medical documentation support-
ing the claim of illness during their
vacation. As a result, the total amount of
payments to class members from the
CAN$2m settlement fund was just over
CAN$333,000. 



Despite the low take-up rate, class
counsel applied for additional counsel
fees in the amount of CAN$395,000. If
approved, class counsel would have
received a total counsel fee of CAN
$995,000 – almost three times the amount
paid out of the settlement fund.

Justice Perell granted class counsel’s
application for additional counsel fees
(2012 ONSC 1673). Justice Perell agreed
with the tour operator’s submissions that
he needed to consider the take-up rate.
However, he relied on case law from the
United States – Boeing v Van Gemert, 444
US 472 (1980) and Masters v Wilmelmina
Model Inc, 473 F.3d 423 (2007, 2nd Cir) –
and Quebec – BMG Musique (Canada) Inc v
Guilbert, 2007 QCCS 432, aff ’d 2009
QCCA 231 – that focused on the notional
total value of funds available to class
members in the settlement rather than
the actual take-up rate when determining
appropriate counsel fees.

The tour operator appealed this
decision to the Court of Appeal of
Ontario.

The Court of Appeal’s decision

In its 14 February 2013 decision, the
Court of Appeal set aside Justice Perell’s
decision and directed the claims adminis-
trator to return the CAN$395,000 left in
the settlement fund to the tour operator.

The Court of Appeal reaffirmed its
previous holding in Gagne v Silcorp, 1998
CanLII 1584 that in order to approve any
counsel fee, class counsel had to show that
the counsel fee was ‘fair and reasonable in
all the circumstances of the case.’ The
Court of Appeal acknowledged that fixing
counsel fees in class proceedings is ‘an art,
not a science’, and the court had to rely
on a number of ‘yardsticks’ to come up
with a counsel fee that was fair and
reasonable, including a consideration of

whether the counsel fee was proportional
to the risk undertaken and the results
achieved. The Court of Appeal stressed
that this proportionality was necessary to
ensure that class counsel did not become
the principal beneficiaries of any settle-
ment.

In the present case, the Court of
Appeal found that Justice Perell had
identified all of the proper factors to
consider when assessing whether the
additional counsel fee was ‘fair and
reasonable’. He had however not
adequately recognised the importance of
the take-up rate, which led to a counsel
fee that was ‘manifestly disproportionate
to the results actually achieved for the
class’:

‘The starting point for the
‘yardsticks’ analysis must be recog-
nition of the result achieved for
people who fell ill at the resort. In
this case, the result was that
approximately nine per cent of the
class received compensation
through the efforts of Class Counsel
and this compensation amount to
about one-sixth of the total negoti-
ated fund. This is not a spectacular
result.’

The Court of Appeal held that, in the
circumstances of this case – where it was
clear that the vast majority of class
members did not actually become ill at the
resort and did not claim any compensa-
tion from the settlement fund – the actual
amount paid to class members was the
better measure of the success of the settle-
ment.

The Court of Appeal also rejected class
counsel’s argument that the additional fee
was required to take account of the litiga-
tion risk involved with taking on the
action. The Court of Appeal held that the
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litigation risk ended with the conclusion
of the settlement agreement and was
accounted for in the initial counsel fee.

Commentary

This decision provides an important
check on the Ontario practice of awarding
premiums to class counsel to account for
the risks involved in bringing a class
proceeding. While the court will continue

to award a premium where warranted,
the court must ensure that the total
counsel fees are proportionate with the
results actually achieved for the class. If
the court awards a counsel fee without
due regard to the actual benefit to class
members of the action, the court runs the
risk of making class counsel the main
beneficiary of the proceeding. 


