
About six months ago I wrote that the recent
string of cases from the Court of Justice of the
European Union concerning the scope and appli-
cation of Regulation (EC) 261/2004 (“the
Regulation”), especially the combined cases of
Nelson and Others v Deutsche Lufthansa AG (C-
581/10) and TUI Travel and Others v Civil Aviation
Authority (C-629/10), were unlikely to have been
well received by the airline industry and their
lawyers ([2012] TLQ 251). However, it would
appear that my comments
may have been somewhat
premature as a new proposal
(“the Proposal”) that was
published on 13 March 2013
by the European Commission
(“the Commission”) regarding
amendments to the
Regulation, as well as Regulation (EC) No
2027/971, might give the industry something to
finally cheer about. It would seem that the criti-
cisms raised by the industry of unfairness and
disproportionate financial burdens have not gone
unnoticed in Brussels. 

As a consumer lawyer who is frequently asked to
give advice on claims under the Regulation, I
have observed a sharp decline recently in resist-
ance from the airline industry to paying out
compensation under the Regulation. Whilst one
might assume that this may be due to the added
clarity that the Nelson/TUI decision has provided
for both the industry and consumers, the
Proposal is likely to significantly water down the

impact of, and financial detriment to the airline
industry from, this decision and that of its prede-
cessor – Sturgeon and Others v Condor
Flugdienst (C402/07) and Böck v Air France SA (C-
432/07). With the Proposal set to increase the
time thresholds after which a passenger has an
entitlement to compensation for delays, from the
current three hours to at least five hours, and in
some cases twelve hours, what seemed like an
important landmark decision only a short time

ago may very soon be of little,
if any, relevance at all.

The Commission itself states
that the Proposal clarifies key
aspects of EU law which have
been a source of difficulty for
passengers and air carriers

alike. It introduces new passenger rights where
necessary. It provides passengers with effective
complaints handling procedures and strengthens
enforcement, monitoring and sanctioning
policies to ensure a better application of all
passenger rights. It also ensures that the obliga-
tions remain financially realistic. In addition,
measures are proposed on price transparency and
to enhance passengers’ protection in cases where
their airline becomes insolvent. [See the Digest in
this issue]

Whilst this all appears very positive for
consumers – and many of the proposals are
certainly consumer-friendly – it is the funda-
mental changes proposed to compensation for
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delays and the introduction of short time limits
for passengers to make claims that I suspect the
industry will be raising a smile to.

So just how does the Commission hope to
achieve its aims in practice?

Clarifying Grey Areas

The meaning of ‘extraordinary circumstances’ –
especially in relation to ‘technical failings’ – has
long been a contentious area. The Proposal intro-
duces a definition for ‘extraordinary
circumstances’:

“circumstances which, by their nature or
origin, are not inherent in
the normal exercise of the
activity of the air carrier
concerned and are beyond
its actual control.”

As well as a “non-exhaustive
list of circumstances consid-
ered as extraordinary circumstances for the
purposes of this Regulation”, which includes:

“technical problems which are not inher-
ent in the normal operation of the
aircraft, such as the identification of a
defect during the flight operation
concerned and which prevents the
normal continuation of the operation; or
a hidden manufacturing defect revealed
by the manufacturer or a competent
authority and which impinges on flight
safety”2.

And specifically excludes:

“technical problems inherent in the
normal operation of the aircraft, such as a
problem identified during the routine

maintenance or during the pre-flight
check of the aircraft or which arises due
to failure to correctly carry out such
maintenance or pre-flight check”3. 

The language used in the Proposal appears to
have been taken directly from the judgment in
Wallentin-Hermann v Alitalia – Linee Aerree
Italiane SpA (C-549/07), however, I am not
persuaded that these additions to the Regulation
make the situation on ‘technical failings’ suffi-
ciently clear. Whilst the Commission suggest that
this new definition gives a lot more certainty to
airlines and passengers it appears to offer little
assistance in answering the inevitable question
of what amounts to, or does not amount to,

“technical problems which are
not inherent in the normal
operation of the aircraft”?
However, consideration of such
matters might become unnec-
essary in the vast majority of
cases given the more generous
time limits that will apply

before compensation provisions are triggered and
possible defences of ‘extraordinary circum-
stances’ become relevant.

Whilst the Regulation, as it currently stands, does
not make it clear whether care and assistance
provisions apply to ‘tarmac delays’ – where
passengers are held on a plane between boarding
and take-off, or touch-down and disembarkation
– the right to refreshments and meals is explicitly
provided for in the Proposal, as well as providing
passengers with additional rights to air condi-
tioning, use of toilets, medical assistance and
drinking water after tarmac delays exceeding one
hour. Furthermore, a passenger may request
disembarkation from the plane after a delay of
five hours.

The Commission acknowledges that the
Regulation is unclear on an airline’s obligations

A passenger may request
disembarkation from the
plane after a delay of five

hours
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3 Annex 1 para. 2(i) of the Proposal



with regard to re-routing a passenger who is
subject to a cancellation, particularly with regard
to whether the obligation extends to the air
carrier being required to re-route the passenger
with another airline. The Proposal seeks to resolve
any uncertainty that currently exists by explicitly
requiring an air carrier to offer re-routing with
another air carrier, or other transport modes,
where available, if it cannot ensure the re-
routing within 12 hours using its own services.

The decision in Air France SA v Folkerts (C11/11)
provided a level of clarity with regard to the
Regulation’s applicability to connecting flights.
However, the Proposal again seeks to incorporate
established case law into the text of the
Regulation by explicitly provid-
ing the same rights to care and
assistance, and compensation,
to those experiencing delays
involving connecting flights as
that which is applicable to
direct flights.

The Proposal explicitly states that passengers that
have their flights rescheduled less than two
weeks before the original departure time will be
able to exercise the same rights that passengers
of delayed or cancelled flights are provided with.

New Rights 

Airlines will be obliged to provide on-the-spot
information to passengers regarding delays or
cancellations to their flights. Passengers should
be kept informed about the situation as soon as
possible and no later than 30 minutes after the
scheduled departure time. Passengers should also
be informed of the estimated departure time as
soon as this information is available.

Passengers may request the correction of spelling
mistakes in their name, free of charge, up to 48
hours before departure.

A passenger may not be denied boarding on the
return leg of their ticket on the grounds that

they did not take the outbound part of their
return ticket.

A number of new rights apply to baggage issues,
principally to overcome problems arising out of
the application of the Montreal Convention to an
air carrier’s liability for mishandled baggage. Air
carriers must offer reduced mobility customers
the possibility, without charge, to declare the
actual value of their mobility equipment at
check-in to raise the carrier’s liability to the
actual value of the mobility equipment, so that
liability is not otherwise limited to the sums
applicable under the Montreal Convention. Small
musical instruments must be allowed to be taken
into the passenger cabin and carriers’ terms and

conditions should specifically
cover the transportation of
larger instruments in the cargo
hold. Forms for complaints
about mishandled baggage
must be available to passen-
gers at the airport and be
accepted as valid claims, to

reduce the possibility of passenger’s falling foul
of the strict deadlines applicable under the
Montreal Convention. The National Enforcement
Bodies (“NEBs”) appointed under the Regulation
will now also be responsible for the enforcement
of compensation rules for mishandled baggage.

New requirements for transparency of informa-
tion on cabin and checked in baggage will be
introduced, so that passengers must be informed
of the exact baggage allowances, and any
additional charges on baggage, at the time of
booking and at the airport.

Changes to Existing Rights 

Passengers’ rights to the care and assistance
provisions under the Regulation are currently
triggered after delays of two, three, and four
hours depending on the distance of the flight
affected. Under the Proposal, care and assistance
will be available to passengers after a two hour
delay regardless of the flight distance.

A number of new rights 
apply to baggage issues
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Whilst strictly a creature of case law, rather than
the Regulation itself, passengers can currently
claim compensation for delays of three hours or
more (except in extraordinary circumstances).
However, the Proposal will change this by requir-
ing a delay of at least five hours for all intra-EU
flights and international flights of less than 3,500
km before compensation becomes payable. For
longer non-EU flights the requisite delay is fixed
at nine hours for flights of less than 6,000 km
and 12 hours for flights of more than 6,000 km.

Enforcement, Complaint-
handling and Sanctioning

Coordination and exchange of information
between the various NEBs is being proposed to
ensure a uniform application
of sanctioning policies and
interpretation of the
Regulations. NEBs are also
advised that they must take a
more preventive role by
continually monitoring airlines’
policies, rather than just react-
ing to complaints.

Under the Proposal passengers must submit any
claims under the Regulations within three
months of the scheduled departure time of their
flights. 

Airlines must provide their customers with clear
complaints handling procedures, including web
forms and e-mail addresses and must acknowl-
edge receipt of a complaint within one week and
provide the complainant with a formal reply
within two months.

Out-of-court complaint handling bodies are
proposed to resolve any disputes about the
Regulations between airlines and passengers in
an inexpensive and simple way.

Measures are proposed to reduce the risk of
passengers having rights under the Regulations
but being unable to take advantage of them
because of the insolvency of the carrier. These
include: better monitoring by national authori-
ties; insurance availability; and educating
passengers about credit card refund schemes.

Disproportionate Financial
Burden

The current requirements to provide unlimited
refreshments, meals and accommodation in the
event of long delays and cancellation will, under
the Proposal, be limited to three nights (and a
maximum of 100 Euros per night per passenger)
where the cause of the delay or cancellation is

due to ‘extraordinary circum-
stances’. Flights of 250 km or
less and 80 seats or less, will,
however, be relieved of such
obligations. Exceptions are
made for certain cases of
vulnerable passengers.

Contingency plans for the care of passengers
stranded in mass disruptions – such as the ash
cloud crisis or airline insolvency – must be
prepared by airports, air carriers and other airport
users.

National laws must not restrict an air carrier’s
right to seek compensation for its expenses from
any third party responsible for flight disruptions. 

A full copy of the amendments proposed to the
Regulation can be found at: 
http://eur-lex.europa.eu/LexUriServ/
LexUriServ.do?uri=COM:2013:0130:FIN:EN:PDF
[See also the Digest is this issue.]
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Airlines must provide their
customers with clear
complaints handling 

procedures

Dean Taylor is a consumer lawyer at Which? Legal Service.




