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Hi everyone! Hard to believe it has already been three months since the last
issue, but that is a good thing as it means we are only about a month away from
our Annual Conference in Boston. I have had all summer to get over the

Toronto Maple Leafs’s loss to the Boston Bruins in this year’s Stanley Cup Playoffs (but I
will not forget…) and am excited to see some old friends, and meet new ones, in such a
fabulous city. 

If you happen to arrive on the weekend prior to the Conference, make sure to check
out the Harpoon Octoberfest – a New England classic with lots of good food, music and,
of course, great craft beer. And why not stay in town a bit afterwards for Columbus Day
weekend? The parade is always a spirited affair and the Columbus Day sales are some of
the best around.

Regardless of when you arrive and depart the highlight in your calendar should be
the four sessions that we are co-presenting: 

• Private equity – private pastimes; 
• Gym bunnies and advertising hares – advertising health food, drinks and supple-

ments – what you can, can’t and must say; 
• Online gaming or gambling? Blurring the line between social media, entertainment

and gambling; and 
• Revision of EC Regulation 261 on passenger rights. 

Each promises an interesting and easy way to stay informed as to the important develop-
ments affecting the Leisure Industries. 

On this point, ‘Private equity – private pastimes’ will help make sense of the wave of
consolidation in the Leisure Industries that has affected every part of the planet in
recent years. When the time comes, what will you advise your client is the best way to
structure an investment in this area? This session helps elucidate the critical factors that
you should consider in order to chart the best way forward.

‘Gym bunnies and advertising hares’ will be a favourite with everyone who has
noticed the explosion of health food, drinks and supplements that now populate the
shelves of their local supermarket. This is without a doubt one of the fastest growing
market segments and the regulators in many cases are struggling to keep up. So make
sure to find out the ground rules on what you can, can’t and must say in relation to
these popular products.

From the Chair
Brenda Pritchard,
Gowling Lafleur Henderson, Toronto
brenda.pritchard@gowlings.com



Another hot trend these days is the gamification of all sorts of daily activities – from
work, to school to socialising – the application of game mechanics in non-traditional
contexts appears to be here to stay. But here’s the catch; how do you incentivise these
activities while staying within the gambling laws? The ‘Online gaming or gambling?’
session will take you through the steps to help ensure that what belongs in Vegas, stays
in Vegas.

Finally, ‘Revision of EC Regulation 261 on passenger rights’ examines the implica-
tions of this important piece of EU transport policy, which establishes minimum levels of
assistance and compensation for passengers denied boarding or affected by long delays
or cancellations. I just hope that none of you will have to discover its implications 
first-hand on you way to Boston. Full details of our Boston sessions can be found on
page 263.

Of course there are tons of other interesting sessions to attend this year and I urge
you to explore and take full advantage of the incredibly knowledgeable professionals
that make each conference a resounding success. However, as in all things, finding the
right balance is key and I hope you also take the time to explore and take full advantage
of the resilient city of Boston that never disappoints – especially with its glorious fall
colours. Who knows, I may even catch a Bruins game, but with the Red Sox and Patriots
also in action it will be difficult to decide. All the best to all of you in the interim and see
you soon! BOSTON. STRONG.
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Background: A brief introduction to
the Italian Consumer Code

In Italy, all relevant provisions of EU
consumer protection legislation have been
collated and transposed into a consoli-
dated act called the ‘Codice del Consumo’
(the Consumer Code). On 6 September
2005, the Code was passed with the
Legislative Decree n.206. The Italian
Consumer Code can be considered as a
landmark in the country’s consumer
protection arena, which was previously
not covered by specific regulations.

New rules on class actions were intro-
duced into the Consumer Code in 2007.
These were established and regulated by
Article 140-bis of the Italian Consumer
Code. The so-called ‘azione collettiva risarci-
toria’ makes it possible for courts to award
compensatory damages or payments of
amounts to multiple individual users or
consumers.

Article 140-bis established that
consumers’ associations may bring an
action for monetary redress against sellers
and suppliers, and claim damages arising
out of contracts, torts, and unfair or
restrictive trade practices, insofar as the
rights and interests of a group of
consumers are adversely affected.
Individual actions for damages may be
brought only by consumers who choose
not to opt-in and are not bound by the
judgment issued in the collective action.

The implementation of Article 140-bis
was repeatedly delayed and became effec-
tive only from 1 January 2010. It allows
consumers to group together to file a
single suit bringing joint claims.
Unflagging enthusiasm for its introduc-
tion has been manifest among the Italian
consumer movement and consumer
associations, and a wide practical applica-
tion seems to exist for such type of action.
However, as of the end of 2010, the
number of class actions pending before
Italian courts was a mere three. 

The first of these was proposed before
the Court of Turin against a bank but was
unsuccessful. 

The second class action was brought
before the Court of Milan against a
distributor of pharmaceutical products,
asking for the firm to be held liable for a
defective product in relation to the
marketing of a test for H1N1, and
adoption of unfair commercial practices
for circulating a misleading leaflet to
consumers. The plaintiffs claimed refunds
of the purchase price and additional
damages for those who had used the
services of the medical centre. Again, the
Court of Milan dismissed the class action
with respect to product liability because it
was brought against the distributor rather
than the manufacturer.

The third class action was brought
before the Court of Naples, against a tour
operator, to obtain compensation for

A class action against an Italian
tour operator
Professor Avv Anna Masutti
LS Lexjus Sinacta, Bologna
a.masutti@Islex.com
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damages arising from severe hardship
suffered by a group of tourists who
arrived in Zanzibar after buying an ‘all-
inclusive package’ from the operator. The
tourists found themselves in a hotel which
proved to be of much inferior quality than
the one they had originally booked.

This article discusses the Naples class
action and the success of the initiative
taken by the group of tourists who had
suffered heavily, their holiday ruined.
However, before examining the
judgment, it is important to mention the
latest amendments made to Italian legisla-
tion on class actions, and recent changes
to it that enabled the success of this action.

Recent amendments to the Italian
class action legislation

Pursuant to Article 140-bis of the
Consumer Code, a class action aims to
protect: 

‘(a) the contractual rights of a group of
consumers and users who find themselves
in an identical situation in respect of the
same defendant, including the rights
related to agreements entered into
through standard forms and conditions;
(b) the identical rights that end-users of a
certain product have, vis-à-vis the related
manufacturer, even without any direct
contractual relationship; and 
(c) the identical rights to compensation
for the prejudice suffered by the same
consumers and users as a consequence of
unfair business practices or unfair compe-
tition.

The law did not clarify when individual
rights of consumers and users might be
considered to be the same or identical –
an element of central importance in the
assessment of the admissibility of the class
action. Indeed, point 6 of article 140-bis

provides that the court should assess
whether the class action was admissible
and had the power to declare the class
action non-admissible, if the rights said to
have been infringed were not ‘identical’ in
character. In the few court rulings to date
‘identical’ has been interpreted to mean
that an action can only be brought in
instances where there are overlapping
rights present in all the constituent
elements, both with reference to the type
of harm alleged and with reference to the
amount of compensation; the only differ-
ence being that the subjects who claim the
damages are different. In such cases, the
court that is called upon to verify that the
rights are identical, for the purpose of
admissibility of the action, shall ascertain
the existence of the same factual and legal
situations.

However, Article 140-bis of Italian
Consumer’s Code was recently amended
by Decree-Law 24 January 2012, n. 1.1

The reform established that the rights
actionable through class actions do not
need to be ‘identical’ as required by the
original version of Article 140-bis, but on
the other hand, it suffices for them to be
‘homogeneous’. However, there is no
clarification as to what is meant by
homogeneous rights. Although Article
140-bis does not clarify the meaning of
‘homogeneous’ rights, the new amend-
ment was examined by the court of
Naples, in the package holiday case under
discussion.

A class action against a tour 
operator

On 18 February 2013, the Court of
Naples issued decision 2195 on the
‘ruined holiday’ class action, by which it
accepted the claim for damages submitted
by a group of consumers who had
complained of losses arising from their



ruined holiday. A claim for damages
amounting to 80 per cent of the price
paid for the holiday package was made
against the tour operator that was the
subject of this class action. The action was
possible because of the provisions
contained in Article 140-bis. 

The holiday package that was actually
delivered did not correspond with the
tour operator’s description of the same. It
should have included a stay at a four-star
hotel in a resort in Zanzibar, Tanzania,
from Christmas 2009 to New Year’s Day
2010. As it emerged during the investiga-
tion, for the first part of the holiday, the
group of tourists were put up in a hotel
which was inferior in quality in compari-
son to the one promised. The claimants
were subsequently moved to the four-star
hotel that was originally advertised in the
package. However, it turned out that even
the second hotel was well below the
quality and standard offered in the
brochures. In particular, the entire hotel
complex was under renovation at the
time, and many of the promised services
were thus unavailable.

The tour operator was cognisant of all
these circumstances, as proved by
evidence submitted during the proceed-
ings, and they could well have warned the
tourists in advance and chosen a suitable
alternative. All this amounted to a breach
of the tour operator’s contractual liability.
In particular, it was clear that the tour
operator was very well aware that the
quality of the services rendered by them
fell short of the standards advertised and
documented proof of this was obtained
during the investigation. 

The Court of Naples recognised the
compensation claim for the ruined
vacation in the following terms: ‘There is
no doubt that the circumstances in
question are likely to reduce appreciably
the value that can be drawn from the

resort rooms in question, so that they
fulfil the criteria of breach of contract by
the tour seller and organiser.’ As pointed
out in the judgment, the tour operator
had no legal means to argue or prove that
the lack of correlation between the adver-
tised services and those actually rendered
was not its contractual responsibility, and
therefore, it could not argue for another
party to be held liable for damages; for
example, in this instance, the hotel owner.
Indeed, the Italian legislation establishes
that in order to be exonerated from liabil-
ity for damages, the tour operator would
have had to prove that it was a force
majeur event, or that it was the sole
responsibility of the consumer or the
actions of a third party. But as already
discussed, none of this applied.

The Naples Court ordered compensa-
tion for the ruined vacation not only in
favour of the tourists who first claimed the
damage, but also to other consumers who
intervened in the proceedings against the
tour operator. Nevertheless, the Court
rejected the claim of another group of 15
travellers since the hardships endured by
them were not entirely homogeneous.

The decision of the Court of Naples

For all the foregoing reasons, the court
held that the holiday indeed had been
‘ruined’, as ‘the discomfort and affliction’
suffered by the travellers did not allow
them to ‘fully enjoy the holiday as an
opportunity for recreation and rest’. In
accordance with Article 140-bis, the court
awarded damages to a number of
claimants, thus making it the first success-
ful private class action in Italy.

The judgment examines, amongst
other things, the regulation regarding the
‘all-inclusive trip’, contained in Articles
82-100 of the Italian Consumer Code. In
this type of contract, the ‘tourist purposes’
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or ‘aim to please’ is the preeminent inter-
est that the contract is designed to fulfil.2

The same legislation also provides for
the protection of the tourist/consumer, as
the purchaser of a package tour, against
both the travel organiser and seller. In
particular, the regulations impose multi-
ple obligations on the organiser at the
pre-contractual stage, relating mainly to
the provision of information about the
tour, as this is the basis on which decisions
to purchase are taken.

Also among the main issues examined
by the judges, who were called upon to
interpret the new class action rules, was
the possibility of the claimant being able
to join third parties in the collective
action. The decision of the Italian judges,
by adopting a novel solution, implicitly
opens the door for other consumers – in a
clear and obvious conflict with the provi-
sions of Article 140-bis, which expressly
excludes the possibility of third parties
intervening in a class action, pursuant to
Article 105 of the Italian Code of Civil
Procedure.

Future implications

As mentioned before, at the time of
commencement of this case, Article 140-
bis had provided that a class action could
be invoked only for ‘the contractual rights
of a group of users; and consumers who
pay in respect of the same company in the
same situation.’ However, the modifica-
tion of Article 140-bis during the course of
these proceedings, effectively extended
the availability of class actions and made
them easier to initiate.

The replacement of the term ‘identical
rights’ with ‘homogeneous rights’ was a
key factor in allowing the court to hear
class action cases initiated by parties with
similar rights. Indeed this reform to the
Consumer Code will have a significant
impact on future class actions and should
lead to a simplification of the system, as
the modification of Article 140-bis allows a
class action to be brought in all cases in
which a group of consumers or users have
homogeneous rights. 

Notes

1 Passed into Law n.27 of 24 March 2012.
2 Court of Cassation 24.04.2008, n. 10651;

Court of Cassation 24.02.2007, n. 16315
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Introduction

Class actions have a long history in
Canada. Quebec first enacted class action
legislation in 1978 and the two largest
common law provinces, Ontario and
British Columbia, followed suit in the
early 1990s. In 2001, the Supreme Court
of Canada released a decision permitting
class actions to proceed in all provinces
whether or not legislation specifically
permitted it. Since that time, all of the
remaining provinces (with the exception
of Prince Edward Island) have enacted
their own legislation.

Despite this 35 year history, the
emergence of class actions in Canada has
not led to a significant number of such
proceedings against tour operators. The
few class actions that travellers have
started have met with only limited success.

This article will first review the general
scope of liability for tour operators in the
common law provinces of Canada.2 We
will then discuss the limited number of
class actions that travellers have brought
against tour providers in these provinces,
and consider the possible reasons for their
limited use.

Tour operator liability in Canada

The principles of tour operator liability in
Canada for bad vacation claims are similar
to those in other Commonwealth jurisdic-
tions. The courts in the common law
provinces in Canada may find tour opera-
tors liable if they misrepresent the
contents of the tour package or for any
direct breach of contract or negligence.
The most common scenario is where the
tour operator does not deliver the travel
package which the traveller believed they
had purchased. For example, in Kent v
Conquest Vacations Co,3 the court found
that the tour operator was liable in
contract when the travel package did not
match the description in the tour opera-
tor’s brochure in a material way. The trial
judge found in that case that the resort
was ‘so far from a three star hotel as to be
as close as you can get to the worst of
misrepresentation.’ 

Tour operators will not normally be
liable for the actions of third party suppli-
ers. This can be seen in the recent case of
Garofoli v Air Canada Vacations.4

In Garofoli, the plaintiffs booked a
travel package from a tour operator that
included accommodation at a resort in
Cuba. When the plaintiffs arrived at the
resort on Christmas Day 2010, they

Tour operator class actions 
in Canada
Sally Gomery
Norton Rose Fulbright, Ottawa
sally.gomery@nortonrosefulbright.com

Jamie Macdonald1

Norton Rose Fulbright, Ottawa
jamie.macdonald@nortonrosefulbright.com
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discovered that the room they booked was
not available. Unhappy with the alterna-
tives offered by the resort and the
inhospitable treatment by the resort staff,
the plaintiffs returned to Canada the
same day and sued the tour operator in
the Ontario Small Claims Court.5 The
plaintiffs did not sue the resort.

The plaintiffs were successful at trial
but the result was overturned on appeal.
The Divisional Court agreed that the
plaintiffs likely received unacceptable
service. It nonetheless concluded that it
would be contrary to established jurispru-
dence to hold the tour operator liable for
the plaintiffs’ disappointing experience at
the hands of the resort and resort
employees.

The Divisional Court relied on earlier
Ontario decisions, including Craven v
Strand Holidays (Canada) Ltd6 and Eltaib v
Touram Limited Partnership (c o b Air Canada
Vacations)7 to affirm that a tour operator’s
duty of care is limited to exercising due
care in the selection of competent third
party supplier.

In Craven, the plaintiffs purchased a
travel package to Columbia that included
ground transport by bus. The bus was
owned and operated by a third party
supplier. The bus was involved in an
accident and the plaintiffs brought a claim
against the tour operator for damages for
personal injuries. The Ontario Court of
Appeal dismissed the claim, finding that
the tour operator would not be liable for
the negligence of a third party supplier:

‘If a person agrees to perform some
work or services, he cannot escape
contractual liability by delegating
the performance to another. It is his
contract. But if the contract is only
to provide or arrange for the
performance of services then he has

fulfilled his contract if he has
exercised due care in the selection
of a competent contractor. He is not
responsible if that contractor is
negligent in the performance of the
actual work or service, for the
performance is not part of his
contract.’

In Eltaib, the plaintiff brought a claim
against the tour operator for compensa-
tion following a ‘disappointing and
abbreviated’ holiday in Barbados. In
dismissing the claim, the court found that
the tour operator had met its duty at law
because it had competently selected the
resort.

Following these decisions, the
Divisional Court in Garofoli held that the
plaintiff was attempting to impose on the
tour operator an unreasonable legal
burden to supervise a third party supplier
and its employees:

‘To impose the very onerous duty
on a tour operator to have day-to-
day supervision of a resort’s
operations is impractical and
ignores the legal reality that the
resort is an independent contractor
and the appellant therefore not
liable for its negligence, unless it
failed to exercise due care in the
selection of that supplier.’

The Divisional Court found that the tour
operator had demonstrated due care in
selecting the resort as a third party
supplier. It had a representative at the
resort and its product buyer attended the
resort on a regular basis, and the resort
provided strong repeat business – indeed,
the plaintiffs had stayed at the same resort
on three previous occasions. The claim
against the tour operator therefore failed.



Overview of certification 
requirements in Canada

In order to proceed with a class action in
Canada, the plaintiff must first obtain an
order certifying the claim as such. Once
the class is certified, the parties can
proceed with a trial of the common issues
and then individual trials as required. In
practice, at least to date, most class actions
in Canada are won or lost at the certifica-
tion stage.

The criteria that the plaintiff must meet
in order to obtain certification is largely
consistent across the provinces. The plain-
tiff has to show that:

• the pleadings disclose a cause of
action;

• there is an identifiable class of two or
more people;

• there are common issues (that is,
questions that can be answered on a
class-wide basis), there being no
requirement that common issues
predominate over individual issues
that remain after common issues are
resolved;

• a class action would be the preferable
procedure, keeping in mind the goals
of access to justice, judicial economy
and behaviour modification; and

• there is a representative plaintiff who
would fairly and adequately represent
the interests of the class, does not have
conflicting interests with class
members, and has prepared an
adequate litigation plan for the prose-
cution of the proposed class action.

While a certification hearing is not a
hearing on the merits, the plaintiff still
has to show ‘some basis in fact’ in support
of all elements of the above test except the
pleadings requirement.

Class actions against tour operators

The authors are aware of only three class
actions against tour operators for bad
vacation claims.8

Norovirus in the Dominican Republic

In Lavier v MyTravel Canada Holidays Inc,9

the plaintiff brought a claim in the
Ontario Superior Court of Justice against
a tour operator alleging that the tour
operator was liable in contract and negli-
gence for failing to warn travellers about
the existence of a norovirus outbreak at a
resort in the Dominican Republic. The
plaintiff sought certification on behalf of
all individuals who booked a travel
package with the defendant to travel to
the resort between November 2004 and
June 2005.

The plaintiff booked a travel package
with a tour operator in November 2004 to
travel to a resort in the Dominican
Republic in January 2005. One week
before her departure, the plaintiff appar-
ently learned of the possibility of a
norovirus outbreak at the resort from an
internet forum. The plaintiff wrote to the
tour operator to express her concern.
The tour operator told her not to be
concerned and warned her that she could
not get a full refund of the price paid for
her travel package. The plaintiff went on
her vacation and, unfortunately, experi-
enced various gastrointestinal symptoms
consistent with norovirus. In mid-January,
the tour operator issued a ‘stop-sell’ order
for any new bookings to the resort and a
call back to travel agents to advise
travellers to move to another hotel. The
tour operator further permitted travellers
who were booked at the resort to change
their destination or dates of departure
without penalty. The Public Health
Agency of Canada subsequently issued a
travel health advisory about a viral
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outbreak in the Dominican Republic (the
health advisory did not restrict travel to
the Dominican Republic but rather
suggested that travellers take certain
precautions). The tour operator did not
allow travellers to go to the resort until
mid-February, when the resort advised
the tour operator that it had dealt with
the problem and there were no height-
ened reports of gastrointestinal illness.
The Public Health Agency of Canada
lifted its travel health advisory at the end
of February. Apart from a slight increase
in reported cases of gastrointestinal illness
in mid-March, there were no further
issues and the resort closed for regular
summer maintenance in June.

The court initially dismissed the plain-
tiff ’s motion for certification.

• The motions judge found that the
plaintiff ’s pleadings disclosed a cause
of action based on the alleged breach
of the duty to warn (misrepresentation
by omission), although he expressed
some reservations about the specific
allegation that class members were
owed a ‘disease free, virus free’
holiday.

• The motions judge found that, if the
class definition were narrowed
substantially, it would be acceptable.
The proposed class included all
travellers to the resort between 1
November 2004 and 7 June 2005. The
motions judge found that there was no
basis in fact for the allegation of a viral
outbreak at the resort throughout the
entire class period. This meant that the
proposed class definition included
class members who had no claim
against the tour operator. The motions
judge accordingly restricted the class
definition to travellers who stayed at
the resort between 20 December 2004
and the end of March 2005. The

motions judge also excluded proposed
class members who had already signed
a release with the tour operator. This
smaller class included approximately
4,000 travellers, or less than half the
class size the plaintiff originally
proposed.

• The motions judge found that certain
issues underlying the tort claim (the
existence of a duty to warn and a
breach of that duty) could be tried as
common issues. The claim in contract
could not be tried as a common issue
because the terms of any contract
would vary from traveller to traveller
depending on any individual repre-
sentations made by retail travel agents
involved in the sales of the packages.

• The motions judge found that the
proposed class action was not the
preferable procedure because the
common issues trial would only
provide high-level answers and would
leave a number of individual issues
that would have to be dealt with
following any trial of the common
issues. In the circumstances, the
motions judge found that class
members would be better off pursuing
their claims through Small Claims
Court.

• Finally, the motions judge found that
the plaintiff had not put forward an
adequate litigation plan, because she
had failed to account for the numerous
individual issues that any class member
would have to deal with in order to
succeed.

• The motions judge awarded costs
against the plaintiff in the amount of
CAD$125,000.

The plaintiff appealed the denial of certi-
fication to the Divisional Court. The
Divisional Court found that the motions
judge had properly limited the class
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definition since there was no evidence of
any outbreak of illness before 20
December 2004 or after the end of March.
The Court however allowed the appeal on
the basis that, with the narrowed class
definition, the proposed class action
would be the preferable procedure. The
Divisional Court refused to certify the
class action because the plaintiff had not
presented an adequate litigation plan and
returned the case to the motions judge to
consider certification in light of the
appeals court’s decision on preferable
procedure.

Following the Divisional Court’s
decision, the parties agreed to settle the
matter. Under the terms of the settlement
agreement, the tour operator established
a settlement fund from which class
members could submit a claim for set
amounts depending on the length of time
they claimed to have had gastrointestinal
symptoms during their holiday. In the
end, only 354 class members out of
approximately 4,000 class members
actually submitted an eligible claim. The
total amount payable to class members
out of the settlement fund was just over
CAD$333,000.

Drought in Cuba

In Alves v Red Seal Vacations,10 the plain-
tiffs brought a class action in the
Saskatchewan Court of Queen’s Bench
against four tour operators alleging that
they failed to provide a satisfactory
holiday at eight resorts in the region of
Holguin, Cuba.11 The plaintiffs’
complaints centred on alleged water
shortages at the Holguin resorts. The
proposed class included over 20,000
travellers who purchased or took
vacations from one of the four tour opera-
tors at any of the eight resorts from
November 2004 to January 2005.

The court dismissed the certification
motion:

• While the plaintiffs pleaded that the
tour operators breached their duties to
inform the plaintiffs about the lack of
water at the resorts at any point, the
plaintiffs failed to assert that class
members relied on any misrepresenta-
tions to their detriment. The failure to
include any allegation of reliance was
fatal to the claim in negligence. The
motions judge found that the plain-
tiffs’ pleadings disclosed a cause of
action in contract based on the allega-
tion that each contract contained a
common term that the tour operator
was sending class members to resorts
with adequate water supplies.

• As in Lavier, the motions judge found
that the plaintiffs’ proposed class
definition was overly broad. The
motions judge found that the
proposed class definition was arbitrary
and that the plaintiffs had only put
forward a basis in fact for water short-
ages at two resorts over a period of less
than two weeks:

‘I share the same concerns as set
out by the motions judge in
Lavier that there should not be
arbitrary extrapolation of time
periods. In this motion, the
plaintiffs are requesting that the
court extrapolate the existence
of a colourable claim over the
entire proposed class period and
over an entire geographic area
based on evidence that there
was a problem at two resorts
over a period of less than two
weeks. Indeed, the arbitrariness
of their approach is displayed by
the fact that the claim itself was
issued on January 25, 2005,
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claiming damages into the yet to
be determined future (i.e. up to
February 5, 2005).’

• The motions judge found that the
plaintiffs had not put forward any
acceptable common issues. The plain-
tiffs proposed common issues all dealt
with the claim in negligence, which the
motions judge had already found did
not disclose a cause of action.

• The motions judge found that because
the plaintiffs had not provided an
acceptable class definition or common
issues, it could clearly not be the
preferable procedure and that the
plaintiffs had not put forward an
acceptable litigation plan.

The Saskatchewan Court of Appeal
upheld the motions judge’s decision. The
Supreme Court of Canada denied leave to
appeal the appellate decision.

Sewage in Honduras

A class action was commenced against
Conquest Vacations in the Ontario
Superior Court of Justice in 2007. The
action was brought on behalf of travellers
who booked a travel package with
Conquest Vacations to travel to a resort in
La Ceiba, Honduras between 25
December 2006 and 1 January 2007. The
plaintiffs alleged that when class members
arrived at the resort, the sewage system
flooded leaving class members with
sewage up to their knees in their guest
rooms. The plaintiffs claimed that as a
result of the sewage system flooding and
subsequent inadequate rescue operations,
Conquest Vacations breached an implied
term in each class members’ contract to
provide a ‘safe, clean, and enjoyable and
luxurious vacation’.

This action was resolved when the
parties reached a settlement providing

class members with a refund of approxi-
mately 50 per cent of the cost of their
vacation. The action was certified on
consent for the purposes of settlement.

Conclusion

The number and size of class actions are
on the rise in Canada, and the general
impression among defence counsel is that
courts are increasingly willing to certify
proceedings as class actions. This general
trend however has not resulted in a signif-
icant number of class actions against tour
operators in Canada.

One reason for the lack of class actions
against tour operators could be the
limited liability of tour operators in
Canada for bad vacation claims. As
discussed in the first section of this article,
tour operators will generally only be liable
for direct breaches of contract or misrep-
resentations concerning the state of the
resort, and not for the general ills that
may befall a traveller in destination. This
means that most viable claims against tour
operators will depend to some degree on
the interaction between the tour operator
and the class member – either in setting
the terms of the contract or in the giving
of and reliance on representations. Most
tour packages sold in Canada are
purchased through retail travel agents
either operating in bricks and mortar
locations or on the internet. The partici-
pation of these intermediaries in the sale
of vacation packages may limit the
number of meaningful common issues
and make any class action against tour
operators more difficult to certify.

Another reason that may be limiting
the number of class actions against tour
operators is the fact that, as seen in Lavier
and Alves, it is difficult to certify a class
proceeding within anything other than a
narrow class definition that limits the



temporal or geographic scope of the class.
As a result, the total class recovery could
be relatively modest. This was apparent in
the Lavier case, where the total value of
settlements to class members was only a
little over CAD$300,000 despite a class of
approximately 4,000 potential claimants.
Given the cost of a successful certification,
modest monetary recovery combined with
narrow class definitions could lead class
counsel to question the viability of pursu-
ing bad vacation claims as class actions.
This financial consideration may help
protect tour operators from future class
actions even if the courts continue to
lower the bar for certification.

Notes

1 Sally Gomery and Jamie Macdonald of
Norton Rose Fulbright Canada regularly
represent tour operators in bad vacation
claims.

2 All of the provinces in Canada are common
law jurisdictions with the exception of
Quebec, which is a civil law jurisdiction.

3 2005 CanLII 2321 (ON SCDC); see also
Snucins v Conquest Tours (Toronto) Ltd.
(1990), 74 OR (2d) 781 (Div Ct).

4 2012 ONSC 4698 (CanLII).
5 The Ontario Small Claims Court has

monetary jurisdiction for all claims up to
CAD$25,000.

6 (1982), 142 DLR (3d) 31 (Ont CA)
[‘Craven’].

7 [2010] OJ No 995 (S C J) [‘Eltaib’].
8 Along with the proceedings discussed in

this article, the Saskatchewan Court of
Queen’s Bench dismissed a motion for
certification in Walton v MyTravel Canada
Holdings Inc, 2006 SKQB 231. However,
this claim did not deal with conditions or
incidents at a resort but rather concerned
conditions in a charter airplane that was
delayed prior to departure from Canada.

9 2008 CanLII 34363, rev’d in part 2009
CanLII 14389 (Div Ct) [‘Lavier’] .

10 2010 SKBQ 104, aff ’d 2011 SKCA 118,
leave to appeal denied 2012 CanLII 22165
(SCC) [‘Alves’].

11 In fact the plaintiffs originally commenced
class proceedings simultaneously in three
provinces: Quebec, Ontario and
Saskatchewan. The claim was dismissed in
Quebec based on lack of jurisdiction
against two defendants and forum non
conveniens against the other two. The plain-
tiffs then took steps to advance the claim in
Ontario, but ultimately discontinued in
that province in favour of seeking certifica-
tion in Saskatchewan. This case illustrates
the perils of multiple provincial jurisdic-
tions permitting certification of opt-out
national classes.
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Monday 1430 – 1730
Private equity – private pastimes
Presented by the Corporate and M&A Law Committee,
the Leisure Industries Section and the North American
Regional Forum
The global leisure industry has witnessed a boom in
recent years with investments in the form of private
equity, debt, mezzanine deals and also corporate
consolidations. The session will make a comparative
analysis of advantages, disadvantages and efficacy of
different forms of investment in different regions or
countries.

Tuesday 1430 – 1730
‘Gym bunnies and advertising hares’ – advertising
health, food, drinks and supplements – what you
can, can’t and must say
Presented by the Healthcare and Life Sciences Law
Committee, the Leisure Industries Section and the
Product Law and Advertising Committee

This session will discuss advertising of:
• health products;
• diet products;
• energy drinks; and
• food supplements.

There is a burgeoning global business in making,
selling and promoting consumable products which
claim to make you healthier, slimmer, more energetic
and otherwise to supplement your diet. Controversy
has arisen over the accuracy of some claims and even
over the safety of some products.

The session will provide an overview of current legal
and related developments by knowledgeable speakers,
followed by an interactive session featuring hypotheti-
cal video examples of product promotions and
historical examples of actual past problems to focus a
discussion with the audience in break-out sessions
about the approaches different jurisdictions have
taken. We’ll teach the gym bunnies and the ad hares
how to keep out of any traps!



Wednesday 1430 – 1730
Online gaming or gambling? Blurring the line
between entertainment, gambling and social
networks
Presented by the Criminal Law Committee, the Leisure
Industries Section, the North American Regional Forum
and the Technology Law Committee
With live demonstrations of ‘social’ games from in-
house counsel and insights from the American Gaming
Association, we will explore the evolving relationship
between online gaming, online gambling, entertain-
ment and social networks. To what extent does online
entertainment now include gambling? What is the
defining line between gaming and gambling? Are
different jurisdictions underestimating or overstating
what is ‘criminal’ and what is not in the gaming indus-
try? What are the legal implications for this
billion-dollar industry? Jurisdictions continue to differ
on legality in this growing sector but is there a
common ground on the global horizon? Our panel of
legal and business executives, in-house counsel and
private practitioners will share their views on the
current marketplace and perspectives for the future.

Thursday 1430 – 1730
Revision of EC Regulation 261 on passenger rights
Presented by the Aviation Law Committee, the
European Regional Forum and the Leisure Industries
Section
Regulation 261/2004 introduced important new rights
for air passengers in the event of being denied board-
ing, long delays and cancellations. The Regulation took
effect in 2005 and sets a minimum level of quality
standards which the airlines have to live up to, in order
to protect passengers.

Ever since the Regulation came into force, airlines have
been seeking juridical redress to avoid its application
with the effect that the European Court of Justice
delivered interpretations which were not always
considered to be in line with pre-existing law.

The revision process of Regulation 261/2004 began in
2012. Will the EU take the concerns of the industry
into consideration and what are these concerns? Will
the new Regulation foresee provisions for better
enforcement, and why would this be necessary? The
panel will try to seek a compromise on these and other
questions, or is a compromise just not feasible?
Regulation 261/2004 and its revision is not only appli-
cable to EU airlines and passengers but to all airlines
and passengers departing from an EU airport regard-
less of their nationality. Hence, although this is EU
legislation, it will have an effect on the industry world-
wide and is thus a reason for worldwide opposition.

Thursday 2000
Leisure Industries Section and Young Lawyers’
Committee joint dinner
Rosa Mexicano, 155 Seaport Boulevard, Boston MA
02210
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• The largest gathering of the international legal community in the 

world – a meeting place of more than 4,500 lawyers and legal 

professionals from around the world

• More than 180 working sessions covering all areas of practice 
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in the world’s key cities

• A registration fee which entitles you to attend as many working 
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professional development
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network and see the city’s key sights
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