
The case of Unlu v Air Canada1 dealt with the
clash, in the federal state of Canada, between the
powers of the federal and provincial govern-
ments to legislate in the their respective areas of
constitutional competence. More specifically, it
dealt with the ability of an individual consumer
to rely on a consumer protection statute when
dealing with a practice by an
airline that he alleges was
deceptive. On this occasion the
British Columbia Court of
Appeal decided that the British
Columbia provincial govern-
ment was within its legislative
competence to legislate in the
generally federally regulated airline business with
respect to the practice of airlines placing
amounts that relate to fuel surcharges in a box
on the ticket reserved for “taxes”.

Similar to other consumer protection statutes in
other Canadian provinces, the British Columbia
Business Practices and Consumer Protection Act
(“BPCPA) applies to a broad range of industries
and has a broad definition of “deceptive act or
practice”. Although the BPCPA and one of its
regulations have specific provisions dealing with
the travel business, including licensing and a
compensation fund, the provisions relied on by
Mr. Unlu (sections 5 and 172) apply generally to
any: “person, whether in British Columbia or not,
who in the course of business participates in a

consumer transaction by (a) supplying goods or
services or real property to a consumer …”.2

Mr. Unlu commenced two separate actions –
against Air Canada and Lufthansa – with the
intention of having both claims certified as class
actions. His claims indicated that he purchased

return tickets in October 2008
and November 2009 between
Vancouver and Germany and
on both tickets there was an
amount indicated as a tax
when in fact it was retained by
the airlines. In both actions the
plaintiff sought a declaration
that the airlines committed a

deceptive act or practice (by misrepresenting an
amount for a fuel surcharge as a tax), a perma-
nent injunction against that practice and an
order that the respective defendant return the
funds it received when contravening the BPCPA.
The plaintiff did not contest the airlines right to
charge a fuel surcharge or the reasonableness of
the surcharge in either case.

The defendants brought a summary trial process
seeking a declaration that the BPCPA was not
applicable to them based on the doctrine of
paramountcy or interjurisdictional immunity. The
summary trial judge found that neither doctrine
was applicable and dismissed both defendants’
applications. The defendants appealed and the BC
Court of Appeal agreed with the summary judge’s
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conclusion that the applications should be
dismissed. It did so in large part for the reasons
given by the summary trial judge.

In circumstances in which any carrier operates an
international service it is required to file a tariff
with the Canadian Transportation Agency and
that tariff must include the toll that is charged
by the airline and other terms and conditions of
the carriage. The tolls, defined as fares, rates and
charges, must be just and reasonable. One of the
tolls that may be included in the tariff is an inter-
national fuel surcharge, which may be added to
the base fare in order to partially offset any
fluctuation in the cost of jet fuel. At the time of
travel in these two cases both of the airlines had
filed tariffs that included fuel surcharges to and
from Canada and Germany. The Air Canada tariff
that was filed at the summary
trial hearing provided that the
amount for an international
fuel surcharge was to be shown
separately in the box titled
“TAX/FEE/Charge Box” of the
airline ticket under the code
YQ. That code is one used by
airlines to designate the
various charges that it collects. Both of the
tickets that the plaintiff purchased were in
evidence at the summary trial and in both cases
the fuel surcharge had the YQ code but indicated
that it was “TAX” and there was no
“TAX/FEE/Charge Box” on either of the tickets.

The Court of Appeal made short shrift of the
arguments made by the airlines before it. First it
dealt with the paramountcy doctrine, identifying
the concepts of operational conflict and frustra-
tion of federal purpose as the two aspects to this
doctrine. Under the first aspect, operational
conflict, the court found that neither the federal
legislation nor the tariff required the airlines to
show the fuel surcharge as a tax on the ticket.
There could therefore be no conflict. The court
then went on to address the advertising regula-
tions regulating advertising by airlines that were
not in existence when the summary judge made

her ruling. These regulations, similar to those in
other countries, now require the total price to
obtain the air service be included by an airline in
its advertising. The same regulations now also
require that an air transportation charge not be
set out in an advertisement as if it were a third
party charge and “tax” may not be used to
describe an air transportation charge. The court
found that these regulations were not of assis-
tance to the airlines for three reasons. First, they
deal with advertising and the complaint before
the court did not relate to advertising. Second,
these requirements were not inconsistent with
the claim by the plaintiff, pursuant to the BPCPA,
that non-third party charges should not be
shown in a manner that suggests that they are
third party charges. Third, and most importantly
in the Court of Appeal’s view, there is no opera-

tional conflict between these
regulations and the BPCPA
requirement that the suppliers
not engage in deceptive acts
or practices.

Next the court addressed the
airlines argument that the
Canada Transportation Act and

the regulations are a “complete code” with
respect to all matters related to air travel, includ-
ing tariffs and tickets, and that the Canadian
Transportation Agency is the final decision maker
in relation to any of these matters. As a result,
the purpose of this federal legislation would be
frustrated if any of the provincial legislators were
able to intrude in this regime. In support of their
argument, the airlines cited section 18 of the
regulations that prevents any public statement
that is “false or misleading with respect to … air
service or any service incidental thereto …” The
court rejected this argument as the plaintiff’s
claim was one in relation to a statement made on
his ticket and not one that was made publicly.
The court also dismissed the claim of the
existence of a “complete code” existing under the
Act and the regulations because of the regulatory
impact statement issued by the Agency at the
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same time that the advertising regulations were
approved. That statement explicitly acknowl-
edged the existence of provincial legislation
which regulates the advertising of travel services
and noted that, “ … the Agency will consult with
those provinces as part of the implementation
and enforcement of the Regulations.” And
further that: “It is the advertisers’ responsibility
to ensure that they comply
with all applicable legislation
respecting advertising of prices,
not just the Regulations.” The
court found that both of these
statements were inconsistent
with the federal Act and the
regulations being considered a
“complete code” on all matters
of air travel, as contended by the airlines.

Finally, the court dealt with the airlines claim
that they could rely on the doctrine of interjuris-
dictional immunity to prevent the BPCPA
applying to the plaintiff’s claim. When applying
this doctrine a court must first determine
whether the provincial legislation imposes on the
core of a federal power and if so whether the

impairment is sufficiently serious to invoke the
doctrine. As the court found that the protection
provided by the provincial act against deceptive
acts and practices was “entirely compatible” with
the federal legislation there was no need to
consider the second step of the doctrine and it
did not do so.

Two observations should be made with respect to
position of the airlines in this
case. First, in a very much
consumer oriented society, it is
hard to believe that any
supplier of goods or services
could imagine that it could
indicate that some component
of the total price it charges is a

tax when in fact that amount is being retained by
the supplier itself. Second, it is hard to under-
stand – when there is a prohibition against
including a representation that a transportation
charge is a third party charge in its advertising –
why an airline would believe that it was accept-
able to have such a misrepresentation in its
contract with the passenger.
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