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Background: A brief introduction to
the Italian Consumer Code

In Italy, all relevant provisions of EU
consumer protection legislation have been
collated and transposed into a consoli-
dated act called the ‘Codice del Consumo’
(the Consumer Code). On 6 September
2005, the Code was passed with the
Legislative Decree n.206. The Italian
Consumer Code can be considered as a
landmark in the country’s consumer
protection arena, which was previously
not covered by specific regulations.

New rules on class actions were intro-
duced into the Consumer Code in 2007.
These were established and regulated by
Article 140-bis of the Italian Consumer
Code. The so-called ‘azione collettiva risarci-
toria’ makes it possible for courts to award
compensatory damages or payments of
amounts to multiple individual users or
consumers.

Article 140-bis established that
consumers’ associations may bring an
action for monetary redress against sellers
and suppliers, and claim damages arising
out of contracts, torts, and unfair or
restrictive trade practices, insofar as the
rights and interests of a group of
consumers are adversely affected.
Individual actions for damages may be
brought only by consumers who choose
not to opt-in and are not bound by the
judgment issued in the collective action.

The implementation of Article 140-bis
was repeatedly delayed and became effec-
tive only from 1 January 2010. It allows
consumers to group together to file a
single suit bringing joint claims.
Unflagging enthusiasm for its introduc-
tion has been manifest among the Italian
consumer movement and consumer
associations, and a wide practical applica-
tion seems to exist for such type of action.
However, as of the end of 2010, the
number of class actions pending before
Italian courts was a mere three. 

The first of these was proposed before
the Court of Turin against a bank but was
unsuccessful. 

The second class action was brought
before the Court of Milan against a
distributor of pharmaceutical products,
asking for the firm to be held liable for a
defective product in relation to the
marketing of a test for H1N1, and
adoption of unfair commercial practices
for circulating a misleading leaflet to
consumers. The plaintiffs claimed refunds
of the purchase price and additional
damages for those who had used the
services of the medical centre. Again, the
Court of Milan dismissed the class action
with respect to product liability because it
was brought against the distributor rather
than the manufacturer.

The third class action was brought
before the Court of Naples, against a tour
operator, to obtain compensation for
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damages arising from severe hardship
suffered by a group of tourists who
arrived in Zanzibar after buying an ‘all-
inclusive package’ from the operator. The
tourists found themselves in a hotel which
proved to be of much inferior quality than
the one they had originally booked.

This article discusses the Naples class
action and the success of the initiative
taken by the group of tourists who had
suffered heavily, their holiday ruined.
However, before examining the
judgment, it is important to mention the
latest amendments made to Italian legisla-
tion on class actions, and recent changes
to it that enabled the success of this action.

Recent amendments to the Italian
class action legislation

Pursuant to Article 140-bis of the
Consumer Code, a class action aims to
protect: 

‘(a) the contractual rights of a group of
consumers and users who find themselves
in an identical situation in respect of the
same defendant, including the rights
related to agreements entered into
through standard forms and conditions;
(b) the identical rights that end-users of a
certain product have, vis-à-vis the related
manufacturer, even without any direct
contractual relationship; and 
(c) the identical rights to compensation
for the prejudice suffered by the same
consumers and users as a consequence of
unfair business practices or unfair compe-
tition.

The law did not clarify when individual
rights of consumers and users might be
considered to be the same or identical –
an element of central importance in the
assessment of the admissibility of the class
action. Indeed, point 6 of article 140-bis

provides that the court should assess
whether the class action was admissible
and had the power to declare the class
action non-admissible, if the rights said to
have been infringed were not ‘identical’ in
character. In the few court rulings to date
‘identical’ has been interpreted to mean
that an action can only be brought in
instances where there are overlapping
rights present in all the constituent
elements, both with reference to the type
of harm alleged and with reference to the
amount of compensation; the only differ-
ence being that the subjects who claim the
damages are different. In such cases, the
court that is called upon to verify that the
rights are identical, for the purpose of
admissibility of the action, shall ascertain
the existence of the same factual and legal
situations.

However, Article 140-bis of Italian
Consumer’s Code was recently amended
by Decree-Law 24 January 2012, n. 1.1

The reform established that the rights
actionable through class actions do not
need to be ‘identical’ as required by the
original version of Article 140-bis, but on
the other hand, it suffices for them to be
‘homogeneous’. However, there is no
clarification as to what is meant by
homogeneous rights. Although Article
140-bis does not clarify the meaning of
‘homogeneous’ rights, the new amend-
ment was examined by the court of
Naples, in the package holiday case under
discussion.

A class action against a tour 
operator

On 18 February 2013, the Court of
Naples issued decision 2195 on the
‘ruined holiday’ class action, by which it
accepted the claim for damages submitted
by a group of consumers who had
complained of losses arising from their



ruined holiday. A claim for damages
amounting to 80 per cent of the price
paid for the holiday package was made
against the tour operator that was the
subject of this class action. The action was
possible because of the provisions
contained in Article 140-bis. 

The holiday package that was actually
delivered did not correspond with the
tour operator’s description of the same. It
should have included a stay at a four-star
hotel in a resort in Zanzibar, Tanzania,
from Christmas 2009 to New Year’s Day
2010. As it emerged during the investiga-
tion, for the first part of the holiday, the
group of tourists were put up in a hotel
which was inferior in quality in compari-
son to the one promised. The claimants
were subsequently moved to the four-star
hotel that was originally advertised in the
package. However, it turned out that even
the second hotel was well below the
quality and standard offered in the
brochures. In particular, the entire hotel
complex was under renovation at the
time, and many of the promised services
were thus unavailable.

The tour operator was cognisant of all
these circumstances, as proved by
evidence submitted during the proceed-
ings, and they could well have warned the
tourists in advance and chosen a suitable
alternative. All this amounted to a breach
of the tour operator’s contractual liability.
In particular, it was clear that the tour
operator was very well aware that the
quality of the services rendered by them
fell short of the standards advertised and
documented proof of this was obtained
during the investigation. 

The Court of Naples recognised the
compensation claim for the ruined
vacation in the following terms: ‘There is
no doubt that the circumstances in
question are likely to reduce appreciably
the value that can be drawn from the

resort rooms in question, so that they
fulfil the criteria of breach of contract by
the tour seller and organiser.’ As pointed
out in the judgment, the tour operator
had no legal means to argue or prove that
the lack of correlation between the adver-
tised services and those actually rendered
was not its contractual responsibility, and
therefore, it could not argue for another
party to be held liable for damages; for
example, in this instance, the hotel owner.
Indeed, the Italian legislation establishes
that in order to be exonerated from liabil-
ity for damages, the tour operator would
have had to prove that it was a force
majeur event, or that it was the sole
responsibility of the consumer or the
actions of a third party. But as already
discussed, none of this applied.

The Naples Court ordered compensa-
tion for the ruined vacation not only in
favour of the tourists who first claimed the
damage, but also to other consumers who
intervened in the proceedings against the
tour operator. Nevertheless, the Court
rejected the claim of another group of 15
travellers since the hardships endured by
them were not entirely homogeneous.

The decision of the Court of Naples

For all the foregoing reasons, the court
held that the holiday indeed had been
‘ruined’, as ‘the discomfort and affliction’
suffered by the travellers did not allow
them to ‘fully enjoy the holiday as an
opportunity for recreation and rest’. In
accordance with Article 140-bis, the court
awarded damages to a number of
claimants, thus making it the first success-
ful private class action in Italy.

The judgment examines, amongst
other things, the regulation regarding the
‘all-inclusive trip’, contained in Articles
82-100 of the Italian Consumer Code. In
this type of contract, the ‘tourist purposes’
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or ‘aim to please’ is the preeminent inter-
est that the contract is designed to fulfil.2

The same legislation also provides for
the protection of the tourist/consumer, as
the purchaser of a package tour, against
both the travel organiser and seller. In
particular, the regulations impose multi-
ple obligations on the organiser at the
pre-contractual stage, relating mainly to
the provision of information about the
tour, as this is the basis on which decisions
to purchase are taken.

Also among the main issues examined
by the judges, who were called upon to
interpret the new class action rules, was
the possibility of the claimant being able
to join third parties in the collective
action. The decision of the Italian judges,
by adopting a novel solution, implicitly
opens the door for other consumers – in a
clear and obvious conflict with the provi-
sions of Article 140-bis, which expressly
excludes the possibility of third parties
intervening in a class action, pursuant to
Article 105 of the Italian Code of Civil
Procedure.

Future implications

As mentioned before, at the time of
commencement of this case, Article 140-
bis had provided that a class action could
be invoked only for ‘the contractual rights
of a group of users; and consumers who
pay in respect of the same company in the
same situation.’ However, the modifica-
tion of Article 140-bis during the course of
these proceedings, effectively extended
the availability of class actions and made
them easier to initiate.

The replacement of the term ‘identical
rights’ with ‘homogeneous rights’ was a
key factor in allowing the court to hear
class action cases initiated by parties with
similar rights. Indeed this reform to the
Consumer Code will have a significant
impact on future class actions and should
lead to a simplification of the system, as
the modification of Article 140-bis allows a
class action to be brought in all cases in
which a group of consumers or users have
homogeneous rights. 

Notes

1 Passed into Law n.27 of 24 March 2012.
2 Court of Cassation 24.04.2008, n. 10651;

Court of Cassation 24.02.2007, n. 16315


