
EDITORIAL

In 1993, when I wrote my first editorial for the Travel Law Journal, later to become the International
Travel Law Journal, I commented that the seminal travel law case Jarvis v Swans Tours had just come of
age. Now, 21 years later, I have just come of age as editor, first of the TLJ, then the ITLJ and now the
Travel Law Quarterly. Having reached this level of maturity, and believing that this is as good as it's
going to get, I have decided to call it a day. My professional interest in travel law has always overlapped
with my personal interest in travel, but having retired from academic life several years ago my personal
interest is increasingly taking precedence. While it is perfectly possible with the aid of the internet to
edit and publish the TLQ from the other side of the world, as I have done on a number of occasions, it
has become increasingly less attractive. Why pay to travel half way around the globe merely to sweat
over a laptop for hours – even though the view is better, the weather is warmer and the drink is
cheaper? Rather reluctantly I have come to the conclusion that I want more of the sun and the sand
and the sambuca and less scrolling through internet screens to find snippets for the Digest.

Reluctantly, because writing about travel law and reviewing the work of others has been such a large
part of my life that it will be a wrench to abandon it even though I am confident of filling the void
created. There is also the inevitable concern about losing contact with the network of friends and
acquaintances I have built up over the years with whom I have forged close and valued relationships.

But enough of me. I would like to pay tribute to all those who have helped to make the TLQ a success.
Foremost amongst these are my three co-editors, Stephen Mason, Joe Harbaugh and Jeff Wilks. I could
not have hoped for better support – always ready with advice and encouragement and each of whom
made regular and valuable contributions. Without them the TLQ would be a shadow of itself.

Worthy of particular praise are my regular authors and contributors, noteworthy amongst whom are
the team at 1 Chancery – Matthew Chapman, Sarah Prager and Jack Harding. Joanna Kolatsis and her
current and former colleagues have all made significant contributions. Tony Cordato and Tim Law are
also regular contributors. As you will learn from Jeff Wilks' article in this issue the TLQ has published
187 articles prior to this issue of which a number have stood out for me. I particularly remember the
article on bed bugs by Robert Jarvis, ‘"Good Night, Sleep Tight, Don’t let the Bed Bugs Bite": Hotel
Liability for an Old Scourge' [2009] TLQ 213, not least because I was staying in a hotel infested with bed
bugs at the time I was editing it! The Editorial by Peter Stewart at [2011] TLQ 157 is memorable for the
stir it caused at the time. As one of a number of articles relating to Regulation 261 John Bates wrote
'Assignment Impossible? Time for the Final Call for Companies Purchasing Claims for Denied Boarding
Compensation?' [2013] TLQ 183 putting the case for consumers who assigned their rights to claims
management companies.

Another recurring theme was the lack of redress available to air passengers who suffered discomfort
rather than actual personal injury during a flight due to their size. A number of articles addressed this
issue but the most recent, by Brandon Riley, 'We’re Cramped as Hell, and We Won’t Take it Anymore'
[2014] TLQ 230, did offer a crumb of comfort for those seeking a legitimate basis for taking legal action.

Perhaps the oddest article is the one by Ayla Walker, 'More than just Man’s Best Friend. Non-discrimina-
tion on the Basis of Disability of Persons with Service Animals' [2012] TLQ 195 where she discusses the



role of miniature horses, snakes, monkeys and ferrets, amongst others, as 'emotional support animals'
permitted to travel with their keepers on airlines!

The sponsors of the TLQ are to be applauded for their support through the years, in particular Vantage
Insurance, led by Alan Lumsden, and Hextalls under the leadership of Alex Padfield. Also the Leisure
Industries Section of the IBA who adopted the TLQ as their Newsletter. I have worked closely with three
different chairs of the Leisure Industries Section of the IBA – John Vernon, Brenda Pritchard and
Shivendra Kundra – and in each case it was a pleasure to do so. It would be remiss of me not to
mention David Jacoby of the IBA who has been a staunch supporter of the TLQ over many years.

Although I made much of how onerous it had become to produce the TLQ it would be doing a disservice
to others if I made it appear as though I was the only one involved in its production – however
overwhelming it may have seemed at times. In this respect I owe a huge debt to my designer and
typesetter Gary Haley who is responsible for the high quality appearance of the journal that you are
reading today. Producing a physical journal as opposed to a virtual one has needed the services of an
exceptional printing house and this is down to Team Digital, another local enterprise providing a
bespoke service to other small businesses. It is also necessary to mention another unsung hero, Ed
Green at the IBA, a masterful copy editor, who has endeavoured, largely successfully, to correct my
errors and to keep me on track for publication deadlines, often turning around the copy in a remarkably
short time – going far beyond the normal call of duty. To all of them my enduring gratitude.

………

Although the TLQ has had its day some things remain immutable and one of these is a strand of travel
law that continues to raise its head at frequent intervals and will probably continue to do so long after
the TLQ has been forgotten. A quote from the case of Kemp v Intasun provides a useful introduction.
According to Parker LJ:

‘[In this industry] the customer finds that everybody he turns to says: "It is not my fault; it is
somebody else's."'

When I lectured tort law this was expressed somewhat differently, "It wasn't me wot done it Guvnor, it
was 'im."

In other words we are in the realm of principal and agent, independent contractors and vicarious liabil-
ity – different, but related concepts, used in a sophisticated way by lawyers on behalf of travel
companies to enable them to slough off liability.

Tour operators, who subcontract most of their product, are particularly prone to using these concepts
to reduce their liability. I remember reading the small print in brochures when I first starting taking an
interest in travel law, long before the advent of the Package Travel Directive. The terms and conditions
were filled with boilerplate clauses disclaiming any liability for any of the components of a package –
because the accommodation, the transport and all the other services were provided by 'independent
contractors' responsible for their own component of the package and for whom the tour operator
acted, if at all, only as 'agent'. Tragic cases like Wall v Silverwing (unreported but referred to in Wong
Mee Wang v Kwan Kin Travel Services Limited and others [1996] 1 WLR 38) and Craven v Strand
Holidays (Canada) Limited (1982) 40 O.R. (2d) 186 are evidence of the success of this approach taken by
tour operators at the expense of their customers. For my own part I prefer the robust line taken by a
judge in an American case Kirkland v Sapphire International Touring (1966) US District Court SD New
York, 262F Supp. 309, who had this to say on the issue:
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… a man may not make himself an agent of another merely by calling himself one, when in fact
he is an independent contractor.

In large part this strategy has been negated in Europe by the advent of the Package Travel Directive
which has made tour operators responsible for the activities of their suppliers but it reared its head more
recently in a different context – paying VAT. Tour operators do not have to pay VAT on their services if
they are acting as an agent rather than a principal. This was at the heart of the recent Supreme Court
case HMRC v Secret Hotels2 Limited (formerly Med Hotels Limited) [2014] UKSC 16. The Supreme Court,
in its wisdom, decided that Med Hotels, despite strong evidence to the contrary, and in the face of a
tightly reasoned judgment from the Court of Appeal, were only agents. The Court chose to ignore some
of the basic principles of the law of agency i.e. the fundamental duties of an agent to a principal – which
are to follow the instructions of their principal; not to compete; not to permit a conflict of interest; not
to make a secret profit; a duty of full disclosure; and a duty to account. It is difficult to conceive of an
agent-principal relationship existing without at least some of these duties being part of that relationship
but they played only a bit part in the Supreme Court's analysis of the case.

As far as consumers are concerned, this case, in so far as it is confined to VAT law, will have no immedi-
ate impact but the wider concern is that it provides succour to those travel entities who wish to shuffle
off their responsibilities by labelling themselves agents rather than principals.

But, not all is doom and gloom in the consumer protection field. It can be reported with a degree of
satisfaction that just before this editorial was penned the decision of the Supreme Court not to hear
the appeal in the Huzar case (Huzar v Jet2.com Limited [2014] EWCA Civ 791) was announced – in
effect endorsing the Court of Appeal case which provided compensation for Mr Huzar under Regulation
(EC) No 261/2004 on denied boarding and of cancellation or long delay of flights. This is just one case in
a long line of cases, primarily from the Court of Justice of the EU, which have taken a strong consumer
protection stance, much to the chagrin of the airlines who have been fighting a long, and largely
unsuccessful, rearguard action against the Regulation. Thankfully they have failed at just about every
hurdle. Apparently this fight has suffered yet another setback because the revision of the Regulation
has stalled over the status of Gibraltar, so the airlines are stuck with the current legislation and the
CJEU's interpretation of it for some time to come. Speaking with my consumer hat on, and looking back
at the shoddy way many airlines have treated passengers entitled to redress under Regulation 261, one
is tempted to rejoice at their discomfort.

It would not be a TLQ editorial without just one more travel mishap from the 'Grant family travels' – a
continuing saga furnishing convincing evidence that international travel is beset with myriads of minor
difficulties. I was tempted to return to the perennial issue of venal taxi drivers – since the last editorial
my wife and I have had a dramatic showdown in the foyer of a four star hotel with a taxi driver seeking
to take advantage of us. There were violent gestures and threats to call the police but in the end we
survived, shaken but unharmed. But of more interest is a problem which arose for my two daughters
(one of whom is already deeply into small claims litigation with an airline which, would you believe, is
disowning the actions of one of its online agents).

They arrived in Barcelona late on a Saturday night prior to a transatlantic cruise departing the next day,
with no luggage. The baggage handling system at Heathrow had suffered a melt down and no baggage
had been loaded onto their flight. Effectively the only clothes they had for a 14 night cruise were the
ones they stood up in – nothing for sunbathing in, nothing for the disco and nothing for the formal
nights – truly a disaster for two young single women. On taking advice from a travel lawyer of their
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acquaintance they were advised that under Art. 19 of the Montreal Convention they were entitled to
compensation for the damage caused by the delay. Assuming, with modern tracking systems, that the
luggage would eventually catch up with them – whether in Cadiz two days later or in Tenerife or La
Palma on the two following days, the advice given was that they could shop for what would be reason-
ably necessary to take them to the next port or the next one after that depending on when their
luggage caught up with them.

What of course is 'reasonable' to an airline is somewhat different to my youngest daughter, whose eyes
lit up at the thought of acquiring a whole new wardrobe at someone else's expense. Fortunately for the
airline, and for her father's credit card, most shops are closed in Spain on a Sunday so the choice of
clothes available was severely limited as was the time available in which to shop.

The luggage did catch up with them in Cadiz but did not arrive on the ship in time to prevent another
essential shopping expedition. One can only imagine the damage they could have done if the luggage
had not arrived before the seven night transatlantic crossing. As it was they were surprisingly conserva-
tive in their purchases and I would fully expect the airline to compensate them in full. But there is one
sting in the tail. Their extra purchases required them to buy another bag in which to hold them, which
put them over the limit for their baggage allowance on their return flight. As a consequence, the
airline, which is part of the same alliance as the airline which flew them to Barcelona, charged them an
iniquitous $180 for the extra bag – a large proportion of what it cost one of them for the one way
flight. And I thought taxi drivers were predatory!

It would be wrong however to end on such a sour note. Of much greater significance is the pleasure it
has given me to publish the TLQ for that last six years, not least because of the wonderful feedback I
have received from loyal subscribers which has made it all worthwhile. A heartfelt thank you to you all
for subscribing and if, in all the gin joints, in all the towns, in all the world you walk into one and find
me, feel free to ask me for a drink.

And finally. Did you hear the story of the travel lawyer on an international train journey who found
himself in a compartment with three sex therapists – all of whom had joined the train independently of
each other? Or the story of the travel lawyer who failed to turn up at a meeting because he had been
mauled by a rabid cat? Or the two travel lawyers who discovered that they had each paid their way
through university by filleting fish for an international frozen food company? Or the travel lawyer who
kept a sheep in his bedroom? Or the travel lawyer who was afraid of flying and avoided air travel if at
all possible – not least because he had suffered two aborted take offs – with his plane screaming to a
shuddering halt at the very perimeter of the airstrip – and who later survived a train crash – his
preferred method of travel!

All good stories and all true but I have run out of space …

David Grant
Editor, Travel Law Quarterley

………

But what about the website you may ask. The plan is that this will remain existence for the time being
and if you have a subscription and a password you will continue to have access to all parts of the site
free of charge. It may continue or it may also be retired, that decision has not yet been taken.
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