
Claimants have long disliked the rule that, when a customer suffers injury or illness overseas,
the liability of tour operators (‘organisers’ under the Package Travel etc Regulations 1992)
depends on there being a breach of the regulations or standards applicable in the country or
region in which the accident took place. This rule has been held to apply to hotels, and to
services like ski lessons. In hotels, it has been said to apply equally both to the fabric of the
building (e.g. glass door issues or problems with lifts) as to services and systems within the
hotel (e.g. cleaning up spillages) – in fact everything except road traffic accidents.

Nonetheless there have been areas of ambiguity, and possible loopholes to explore, left by
existing case law. Some of these have been further investigated by the Court of Appeal in
Lougheed v On the Beach Ltd [2014] EWCA Civ 1538. 

The accident in Lougheed was simple enough. As Tomlinson LJ said, giving the lead
judgment:

“The party flew to Spain on 14 August 2009. On the morning of 16 August Mrs
Lougheed slipped and fell while going down a flight of polished granite steps which
had non-slip grooves cut into them. At the time Mrs Lougheed was holding on to
the handrail on her side of the steps with her left hand. The judge found, resolving
disputed evidence, that she had slipped on a patch of water on the steps.”

After a three day trial in Winchester, the trial judge had also found that the water got onto
the steps from a previous customer walking down them after using the swimming pool. He
further accepted the evidence of the Spanish hotelier (Mr Lazaro) that no accident of this
nature had ever occurred previously. But he held that the hotel was negligent in allowing this
situation to arise, and that such negligence was in breach of local standards.

A number of issues arose at trial, and on the appeal. 

Are local standards still the correct test?
On appeal, the QC appearing for Mrs Lougheed argued that ‘local standards’ were a distrac-
tion, and not determinative of liability. Tomlinson reviewed the entire case law, starting with
the “oft-cited” passage from the judgment of Phillips J as he then was, in Wilson v Best
Travel [1993] 1 All ER 353.

“What is the duty of a tour operator in a situation such as this? Must he refrain from
sending holidaymakers to any hotel whose characteristics, in so far as safety is
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concerned, fail to satisfy the standards which apply in this country? I do not believe
that his obligations in respect of the safety of his clients can extend this far. Save
where uniform international regulations apply, there are bound to be differences in
the safety standards applied in respect of the many hazards of modern life between
one country and another. All civilised countries attempt to cater for these hazards by
imposing mandatory regulations. The duty of care of a tour operator is likely to
extend to checking that local safety regulations are complied with. Provided that they
are, I do not consider that the tour operator owes a duty to boycott a hotel because of
the absence of some safety feature which would be found in an English hotel unless
the absence of such a feature might lead a reasonable holidaymaker to decline to take
a holiday at the hotel in question. On the facts of this case I do not consider that the
degree of danger posed by the absence of safety glass in the doors of the Vanninarchis
Beach Hotel called for any action on the part of the defendants pursuant to their duty
to exercise reasonable care to ensure the safety of their clients.”

After reviewing all the case law up to Japp v Virgin Holidays [2013] EWCA Civ 1371,
Tomlinson LJ concluded:

“It follows that I cannot accept Mr Huckle’s broad submission that local standards
are a distraction and not determinative of the issue whether reasonable skill and care
has been exercised. I would accept, as is obvious, that mere compliance with locally
applicable regulations will not exhaust the enquiry, for the very reason that the
locally applicable standards may recognise that such compliance is of itself insuffi-
cient. But I reject the suggestion that the English court can, if it finds local standards
to be unacceptable, judge performance in that locality by reference to the standards
reasonably to be expected of a similar establishment operating in England or Wales.
Such an approach is neither sensible nor realistic. It is also precluded by authority.”

He also added, and one can almost divine the very intention of providing a quotable sound-
bite, “An Englishman does not travel abroad in a cocoon”.

How is a breach of local standards to be proved?
Lougheed had an interesting interlocutory history. As described by Tomlinson LJ:

“In its Allocation Questionnaire the Defendant, On The Beach, indicated its wish to
rely upon the evidence of an engineer. This was thought to be necessary in order to
bring evidence of local standards before the court. At a case management confer-
ence on 8 February 2013 the Defendant sought permission to adduce evidence as to
local standards, but the application was refused on the basis that it was for the
Claimant to adduce such evidence as she needed to prove her case. It was not until
6 August 2013 that the Claimant applied for permission to rely upon evidence as
to local standards. The application was for ‘permission to rely upon a written
report from a Spanish lawyer to advise upon any relevant local Spanish regula-
tions governing hotels and their duty of care towards guests, their systems of
cleaning and inspection’. Faced with that application the Defendant two days later
on 8 August 2013 issued a counter application. That application was to the effect
that if, and only if, the court was minded to grant the Claimant’s application, then
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the Defendant sought permission to rely upon its own expert evidence on Spanish
local standards and regulations. On 29 August 2013 the Claimant’s application
was refused by District Judge Veysey sitting at Portsmouth County Court on the
ground that the trial was listed for 10 and 11 October 2013 and to have granted
the application would have rendered it necessary to vacate the trial date. The trial
therefore proceeded in the absence of any expert evidence as to local standards.

In these circumstances it is understandable that the Appellant feels aggrieved
that the evidence of its own witness, not proffered as an expert, should have
been used to fill a hole in the Claimant’s case at trial.”

That witness was the hotelier, Mr Lazaro, who was asked in cross-examination whether it was
important for spillages to be cleared up once identified. He agreed, and said that he would be
critical of staff who failed to do so. As Mr Lazaro had many years of experience in hotel
management, the trial judge felt able to rely on this as evidence that, in allowing water to be
on the steps, the hotel had breached local standards. Tomlinson LJ said that, in fact, the
evidence had not gone that far. As to what evidence was needed, he said:

“I would not however wish it to be thought that evidence of relevant local practice
or standards can only be given by an expert witness called as such, or at any rate
in the form of a report of an expert for the introduction of which evidence the
permission of the court has been given. I agree with Miss Prager that it is ordinar-
ily preferable that evidence of these matters should be given in that way, not least
because both the opponent party and the court has the protection and the reassur-
ance of the standard form of declaration given by any person who seeks to give
expert evidence. A Claimant who chooses not to adduce such evidence in a case of
this sort does so at his peril. That is not however to say that the evidence could not
in an appropriate case be given by an appropriately experienced and qualified
individual who nonetheless did not put himself forward as professing expertise in
the field. Because cases are infinitely various, and the exigencies of litigation
unpredictable, I would not wish to be over-prescriptive”.

What did Richards LJ mean in Evans v Kosmar Holidays when he 
said that Wilson v Best Travel did not purport to be an exhaustive
statement of the duty of care?
Previous articles in this Journal have addressed this issue, but at last we have judicial guidance
from Tomlinson LJ. Noting that Richards LJ was talking about local Regulations, he said:

“Plainly compliance with locally promulgated safety regulations may not be the end
of the enquiry. The regulations may be recognised locally as inadequate. There may
be steps routinely taken to draw attention to risks tolerated by the local regulations,
as for example the placing of a warning sticker on untoughened glass. One would
not expect to find locally promulgated regulations governing the frequency with
which a hotel floor should be either cleaned or inspected for the presence of
spillages on which guests might slip. The standards by which the hotel is to be
judged in its performance of such tasks as are unregulated, or where regulations
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are supplemented by local practice or are recognised to be inadequate must neces-
sarily, and on authority, be informed by local standards of care as applied by
establishments of similar size and type”

The status of Holden v First Choice
In the development of this jurisprudence, the Holden case is an essential link in the chain. It
decides, inter alia, that:

• The ‘local standards’ test applies to systems, as well as to the fabric of the building
• There is no substitute for evidence of what are the correct local regulations or standards;

they cannot be inferred from surrounding circumstances.
• The hotel’s, or the tour operator’s, own standards are irrelevant. 

This case has been vulnerable to attack because it is ‘only’ a High Court, and not a Court of
Appeal, decision, and barring a passing reference in Gouldbourn v Balkan Holidays, has not
been adopted by the Court of Appeal. Indeed, in Lougheed, even the trial judge at Winchester
had felt bold enough to suggest aspects of the decision were wrong. However, Lougheed now
fully incorporates Holden into the panoply of binding case law .

The impact on the rule in Ward v Tesco Stores
Given that Mrs Lougheed had no evidence and therefore could not prove that the hotel was
negligent in allowing the water to be on the steps, how did she win the case at trial? The
answer is that the judge found that the rule in Ward v Tesco [1976] 1 WLR 810 (followed later
in Dawkins v Carnival [2011] EWCA Civ 1237) applied. As is well known, Mrs Ward fell on
some yoghurt spilt on the floor of a Tesco supermarket. She could not prove how long it had
been there; so could she prove negligence? The Court of Appeal decided that in such cases,
although the burden of proof was still on the Claimant, that was only engaged if the
Defendant discharged an evidential burden to show that it took steps to avoid negligence.
Tesco had many staff on duty (as did Carnival in the later similar case on a cruise ship), but
did not call them to describe what they were doing that day to avoid accidents, and/or the
system. So the Claimants won. In Lougheed, although Mr Lazaro, the manager, gave evidence,
and was in the hotel on the day in question, it wasn’t his job to carry out inspections of
spillages etc. So the trial judge found that On the Beach had not discharged its evidential
burden, and Mrs Lougheed won.

It is fair to say that Tomlinson LJ (with whom Lloyd LJ and Ouseley J agreed) made it plain
that they doubt whether Ward v Tesco stores should be followed, but recognise that they can’t
overturn it. So they limit its impact in the following ways:-

• Confessing to ‘having difficulty’ with the reasoning of the decision in Ward.
• Quoting the dissenting judgment (in Ward) of Ormrod LJ, and indeed of a 1957 decision

which Ormrod LJ was following
• Describing Ward as ‘the Ward v Tesco Stores principle, if such it is’ – see below!
• Saying:

“In my judgment the judge in our present case was not on the basis of the facts
found justified in concluding that this was an accident such as in the ordinary
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course of things does not happen if those who have the management of the hotel use
proper care. It was an accident which could have occurred despite the use of proper
care, as would have been the case, for example, if the stairs had become wet only
very shortly before Mrs Lougheed negotiated them and before the wetness had or
ought reasonably have come to the attention of the hotel staff.

I do not consider that this was an appropriate case for the invocation of the Tesco
v Ward principle, if such it is. There was no finding that spillage or the presence of
water was likely in this area. The judge did say that ‘there was a foreseeable
danger arising from the use of the stairs by children or even adults who have come
fresh from the pool’. That however falls far short of a finding that the hotel knew of
the likelihood of a dangerous situation arising. Not everything which is foreseeable
is likely. There was here no evidence that slipping at this place was a known likely
risk, with sufficient frequency of occurrence that it required a system to remove it,
so that an accident could be inferred to be the result of the absence of a system
which ought to have been in place or a failure in the operation of the system”.

On the Beach tried to argue that Ward was in any event inapplicable because they do not
control the hotel premises as Tesco and Carnival do their shops and ships. This contention
was rejected by the Court of Appeal, but in these interesting terms:

“Given however that paragraph 15(1) of the Regulations expressly makes a
party liable irrespective of whether the relevant obligations are to be performed
by that party, this consideration cannot be an absolute bar to the court, in a
proper case, inferring that an accident would not have occurred but for the
absence of proper care on the part of those for whose performance ‘the other
party to the contract’ is made liable. However that ‘quasi-vicarious’ liability
was described by Mr Arentsen in his skeleton argument as an ‘artificial liabil-
ity’. That is in my view a very good reason for not imposing upon a party such
as On The Beach an evidential burden, such as the judge did here, unless it is at
the least shown that the party for whose performance it is liable knew of the
likelihood of the presence of a hazard such as spillage and of the danger to
consumers which that hazard posed if not dealt with promptly”

This emphasis on an accident being likely, and not just foreseeable, is not the way in which
courts have previously approached the question of whether to apply the Ward v Tesco ‘principle’. 

Finally, Tomlinson LJ signs off by emphasising that findings of liability against tour operators
in slightly dubious circumstances only “ … no doubt results in an increase in the cost of such
holidays”. He suggests that customers should deal with the risk via their own travel insurance;
very much the tone of post-Jackson litigation!

And speaking of signing off, as this is the last issue of the Journal, I wish all readers many
thanks for subscribing and reading, and wish you all (and editor David Grant) well for the future.
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