
Civil Aviation Authority

The UK Civil Aviation Authority (CAA) has published
a report on the views of organisations administering
holiday protection schemes across Europe on
proposals to revise the European Package Travel
Directive (PTD).

The CAA developed the report following a workshop
held in London in November, which the CAA organ-
ised to bring together the various implementers of
the European Package Travel Directive. At the event,
which was also attended by the European
Commission’s Robert Mathiak, representatives of
nine different EU countries discussed the proposed
revision of the Package Travel Directive. The report
details the views expressed by the group. The key
findings include:

• The group broadly welcomed the revised
Directive, which it felt was long overdue.

• There is concern the proposals could create a
gap in protection for sales made directly by
businesses established outside the European
Economic Area (EEA) – potentially leading to
serious consequences for competition and
consumer protection.

• The new Directive must ensure that there are
effective information requirements so that
consumers are clear when protection applies and
can make informed choices when booking trips
abroad.

• There are clear practical implications for
consumers if insolvency protection is provided
on a cross-border basis. Language barriers and
the need to repatriate consumers to third party
countries could limit consumers getting access

to the help that they are entitled to. For
example, claiming a refund could become
extremely difficult.

The report of the Package Travel Directive imple-
menters conference has now been submitted to the
European Commission and is available to read at:
http://www.caa.co.uk/docs/33/CAP%201147%20
Proposal%20for%20a%20Directive%20on%20
Package%20Travel.pdf

(Source: CAA, 23 January 2014)

Civil Aviation Authority

The CAA has launched a legal investigation and
advised anyone booking trips on
lowcostholidays.com that their bookings may not be
financially protected and even if they are, that
protection will be extremely limited.

The advice follows Lowcostholidays’ move to
Majorca on 1 November 2013, which means
bookings now made on their website are not
protected by ATOL – the UK’s holiday financial
protection scheme. The company claims bookings
are voluntarily protected under the Spanish finan-
cial protection system, but the CAA’s legal view is
that even if the bookings are accepted under the
Spanish system, the value of the protection offered
is extremely limited.

The CAA has serious concerns about the risks posed
to consumers by Lowcostholidays’ conduct, and is
using its legal powers to gather more information to
protect consumers from being misled.
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Andrew Haines, Chief Executive of the CAA, said:

“Consumers have the right to be treated fairly and
given clear information about how their booking is
financially protected. Lowcostholidays hasn’t done
either and is still leaving consumers in the dark
about the real level of protection their bookings
come with. We believe this is a completely
unacceptable way to treat UK consumers.

“If you book a holiday on lowcostholidays.com, you
won’t receive ATOL protection. In fact, our legal view
is that you may not have any protection at all and
even if you do, the protection the site claims to
offer is extremely limited. So consumers looking to
book with the company have to ask themselves
whether they are happy to take that risk or not. We
are now using our legal powers to protect
consumers and make sure they are not misled.”

Alongside beginning a legal investigation, the CAA is
publishing the following advice for anyone who has
booked on lowcostholidays.com, or is considering
doing so in future:

• Bookings made on lowcostholidays.com since 1
November 2013 are not protected by ATOL. 

• The CAA has taken steps to understand the
Spanish financial protection system, where

Lowcostholidays say their bookings are
protected. The CAA’s legal view is that anyone
booking on lowcostholidays.com may not have
financial protection and even if they do, that
protection will be extremely limited.

• Even if passengers are protected (which would
most likely be for a Spanish court to finally
determine) the protection under the Spanish
system is not the same as ATOL. For example,
unlike the ATOL scheme, passengers protected
under the Spanish system are not repatriated
home in the event of travel company failure
whilst abroad.

Anyone booking holidays without financial protec-
tion is at risk of being left out of pocket or stranded
abroad if their travel company collapses. More
advice about the differences between ATOL and the
Spanish financial protection system is provided in
the table below.

The table shows the differences in protection when
booking an ATOL-protected holiday with an ATOL
holder and booking with a company that offers
holidays protected under the Balearic Islands finan-
cial protection scheme, such as Lowcostholidays.

(Source: CAA, 18 December 2013)
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Protection Provided Booking an ATOL-protected Booking a holiday sold under the 
holiday Balearic Islands scheme

If you are abroad, will the Yes. No, you will have to make your own 
protection authorities make arrangements at your own expense and 
arrangements for you to then make a claim for those expenses. 
complete your holiday at There is no guarantee that you will receive 
no further cost to yourself a full refund of your expenses.
and then provide 
repatriation for you?

If you haven’t travelled, Yes, or arrangements Highly unlikely. The amount you receive is 
are you guaranteed to get will be made so that you subject to the amount of funds available, 
a full refund of the cost can take your holiday which are distributed on a pro rata basis.*

of your holiday? as planned.

If you haven’t travelled, As above, you can claim Yes, subject to the amount of funds 
do you get any refund of a full refund. available, which are distributed on a 
the cost of your holiday? pro rata basis.*
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Office of Fair Trading

The OFT has accepted formal commitments from
two of the UK’s largest online travel agents,
Booking.com B.V. (Booking.com) and Expedia Inc
(Expedia), together with InterContinental Hotels
Group plc (IHG), which will enable online travel
agents (OTAs) and hotels to offer discounts on rates
for hotel rooms.

The commitments mean that all OTAs and hotels
that deal with these three businesses will be able to
offer discounts off headline room-only rates so long
as customers:

• sign up to the membership scheme of an OTA or
hotel to be able to view specific discounts, and

• make one undiscounted booking with the OTA
or hotel in question to be eligible for future
discounts.

The discounts offered by OTAs will be funded
through their commission or margins.

The OFT’s investigation centred on competition
concerns that Booking.com and Expedia each
entered into separate agreements with IHG which
restricted each OTA’s ability to discount the rates at
which room-only hotel accommodation bookings
are offered to consumers.

According to the OFT the commitments address
these concerns by allowing greater competition on
price between OTAs, and also between OTAs and
hotels. They should also enable new online agents to
enter the market or expand by offering attractive
discounts.

Following acceptance of the commitments, the OFT
has now closed its investigation.

(Source: OFT 31 January 2014)

Advertising Standards Authority:
Flybe Ltd

A local radio ad, for an airline stated, “With Flybe
you’re better connected. With flights to great desti-
nations direct from Guernsey why not explore a new
city … Flybe, your local airline.”

A listener challenged whether the claim “your local
airline” was misleading, because the airline was not
based in Guernsey.

Flybe believed that listeners in Guernsey would
understand from the ad that flights were available
with Flybe from their local airport, rather than a
claim that they were based in Guernsey.

The Radio Advertising Clearance Centre (RACC) said
the ad highlighted the benefits of flying with Flybe
from Guernsey. They believed that listeners would
understand the claim “your local airline” to refer to
the local availability of Flybe flights from Guernsey’s
only airport, rather than a claim that Flybe was
based or operated exclusively from Guernsey. They
believed the claim was similar to a retailer claiming
to be ‘your local supermarket’ where the retailer’s
headquarters were based in a different location, but
they nonetheless provided products locally.

The complaint was not upheld. The ASA understood
that, although Flybe had a significant presence at
regional airports across the UK, their headquarters
were situated in Devon rather than on Guernsey.
However, they considered it was clear that the ad
was promoting flights and, in that context, listeners
would understand that the claim “your local airline”
was a reference to the availability of flights from the
local airport, rather than a claim about the airline
itself and where their headquarters were based. In
addition, the ASA considered that consumers were
familiar with advertising claims such as ‘at your local
supermarket’ when referring to the availability of
offers and would understand that the claim referred
to Flybe operating flights from the island rather than
a claim that they were a Guernsey based company.
The ASA therefore concluded that the claim was
unlikely to mislead listeners.

(Source: ASA 8 January 2014)



ASA New Zealand: 
Flight Centre

A complaint was made about a television advertise-
ment for Flight Centre which said “Flight Centre’s
cracker deals are on sale now” and showed the word
cracker with a Santa hat on the “C” and Christmas
holly. The advertisement continued with describing
multiple offers on flights and accommodation.

The complainant said: “Flight centre was using the
term cracker/kracker to describe a deal, I feel it
inappropriate for international travel use this term
as it is derogatory toward white people and can be
viewed as an insult.” 

The Chairman noted the concerns of the
complainant that the Flight Centre advertisement
was insulting to white people as the term “cracker”
was derogatory.

The Chairman disagreed with the complainant’s
interpretation, instead she said the advertisement
presented “cracker deals” in the context of
Christmas crackers as part of a Christmas promotion.

While noting the offence caused to the
complainant, the Chairman said, taking into account
generally prevailing community standards, the
advertisement was unlikely to cause serious and
widespread offence to white people on the basis of
race. 

As such, the Chairman said the advertisement was
not in breach of Basic Principle 3 of the Code for
People in Advertising and as such, was prepared with
a due sense of social responsibility required under
Basic Principle 4 of the Code of Ethics. Therefore,
the Chairman said there was no apparent breach of
the Advertising Codes.

Accordingly, the Chairman ruled that there were no
grounds for the complaint to proceed.

(Source: ASA New Zealand, 14 January 2014)

US Department of Transportation

The US Department of Transportation (DOT) has
announced that Asiana Airlines, an airline based in
the Republic of Korea, violated federal law last July
by failing to adhere to the assurances in its family
assistance plan following the crash of Asiana flight
214 at San Francisco International Airport. The DOT
fined Asiana $500,000 and ordered the airline to
cease and desist from further violations. This is the
first time that DOT has issued a fine under this
statute.

The Foreign Air Carrier Family Support Act of 1997
requires that foreign air carriers assure the DOT and
the National Transportation Safety Board that they
will provide various services to passengers and their
families by adhering to a “family assistance plan” in
the event of aircraft accidents resulting in a major
loss of life. Foreign air carriers must, among other
requirements, publicise and staff a reliable, toll-free
telephone number to take calls from families of
passengers involved in an aircraft accident; notify
the families of passengers involved in an aircraft
accident as soon as practicable after the foreign air
carrier has verified the identity of a passenger on
the foreign aircraft, whether or not the names of all
of the passengers have been verified; and commit
sufficient resources to carry out the family assis-
tance plan.

On July 6, 2013, Asiana flight 214, operating from
Seoul Incheon International Airport to San Francisco
International Airport, crashed while landing. For
approximately one day following the crash, Asiana
failed to widely publicise any telephone number for
family members of those onboard, and the only
number generally available to the public that family
members could call was Asiana’s toll-free reserva-
tions line. Locating this phone number on Asiana’s
website required significant effort. The reservations
line did not include a separate menu option for calls
related to the crash and callers were required to
navigate through cumbersome automated menus
before being connected to an Asiana employee.

In addition, Asiana took two full days to successfully
contact the families of just three-quarters of the
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passengers. The families of several passengers were
not contacted until five days following the crash.

Asiana’s response to the crash of flight 214 indicates
that the carrier failed to commit sufficient resources
to carry out its family assistance plan. Asiana also
took two days to send a sufficient number of
trained personnel to San Francisco, initially lacked
an adequate number of staff able to communicate
in the languages spoken by the flight’s passengers,
and had no pre-existing contract for the cleaning
and returning of passenger property. Not until five
days following the crash did Asiana possess the
resources necessary to carry out all of the air
carrier’s responsibilities under the Act.

(Source: DOT, February 25, 2014)

US Department of Transportation

The DOT has announced that Qantas Airways, an
airline based in Australia, violated federal rules last
March by not informing passengers on a delayed
aircraft at Dallas/Fort Worth International Airport
that they had the opportunity to leave the plane as
it sat at the gate for an extended period of time
with the door open. The DOT fined Qantas $90,000
and ordered the airline to cease and desist from
further violations.

DOT rules prohibit airlines from allowing their
aircraft to remain on the tarmac for over 3 hours for
domestic flights, and for over four hours for inter-
national flights without giving passengers an
opportunity to deplane. Qantas violated a provision
of the DOT’s airline consumer protection rule requir-
ing that if passengers on a delayed flight have the
opportunity to leave the aircraft, the carrier must
inform them that they can deplane. Announcements
that passengers can leave the plane must come 30
minutes after the scheduled departure time and
every 30 minutes afterward.

On March 21, 2013, Qantas flight 008 was scheduled
to depart Dallas/Fort Worth at 10:00 pm en route to
Brisbane, Australia. The plane initially pushed back
from the gate at 10:41 pm, but had to return to the
gate three times after receiving mechanical alerts.

After the first return to the gate, the plane sat for
an hour and seven minutes with passengers on
board, and the second time for two hours and two
minutes. During both of these delays, the aircraft
door was open and passengers could have left at any
time, but Qantas personnel failed to inform passen-
gers that they could deplane. The flight was
cancelled after a third mechanical alert and passen-
gers disembarked at 3:05 am.

(Source: DOT, January 15, 2014)

Swiss Federal Court. Tour
Organiser not Liable for
Paraglider Accident

The plaintiff who had had successfully completed
his paragliding education in 2001, booked a
paragliding package to Italy with the defendant.
After some flights with a paraglider classified as
being of “good-natured” flight characteristics, he
changed to a more demanding paraglider classified
for experienced pilots. At the second attempt with
this other paraglider, it collapsed at one side which
led to a crash in which the plaintiff was severely
injured. The plaintiff sued the tour organiser claim-
ing the latter had overestimated his paragliding
skills, he had not been properly instructed how to
handle the glider and the staff had failed to support
him by radio.

In its judgment of Jan. 22, 2014, the Swiss Federal
Court (Bundesgericht) referred to the findings of the
lower courts according to which a one-sided
collapse was a prevalent risk of paragliding which
every pilot must be able to deal with. Furthermore it
was highly unlikely that support by radio could have
avoided the crash. Thus, even if all the plaintiff’s
allegations were true, the alleged failures had not
caused the crash. Although the contract had to be
classified as a package travel contract providing for
the unlimited liability of the tour organiser in the
case of personal injury, in the absence of a causal
link the tour organiser was not liable for the
accident.

(Source: IFTTA News, 19 February, 2014)
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CJEU

Advocate General’s Opinion in Case C-487/12,
Vueling Airlines SA v Instituto Galego de Consumo
de la Xunta de Galicia 

In the view of Advocate General Bot, the Spanish
legislation which prohibits air carriers from charging
for checking in passengers’ baggage in the form of
an optional price supplement is incompatible with
EU law The carriers must nevertheless inform
customers of the charges for that service in a clear,
transparent and unambiguous way, at the start of
the booking process, on an opt-in basis. Spanish
legislation prohibits air carriers from charging for
checking in passengers’ baggage in the form of an
optional price supplement. 

In August 2010, the air carrier Vueling added a
surcharge of €40 to the base price of airline tickets
(€241.48) purchased by Ms Arias Villegas when she
checked in two pieces of baggage online. Ms
Villegas therefore lodged a complaint against
Vueling, claiming that the contract of carriage by air
concluded with that undertaking contained an
unfair term. The Instituto Galego de Consumo de la
Xunta de Galicia (consumer body established by the
Autonomous Community of Galicia) imposed an
administrative fine of €3 000 on Vueling. In that
context, the Juzgado de lo Contencioso-
Administrativo no 1 de Ourense (Court for
Contentious Administrative Proceedings, Ourense)
(Spain), which is seised of the case, asks the Court of
Justice whether that Spanish legislation is compati-
ble with the principle of pricing freedom laid down
in EU law. In short, the question is whether EU law is
liable to call the economic model adopted by certain
airlines since the liberalisation of the sector and, in
particular, by the ‘low cost’ airlines, into question.

In his Opinion, Advocate General Yves Bot, proposes
that the Court answer that EU law allows air carriers
pricing freedom in respect of all commercial services
associated with the performance of the contract of
carriage by air, including services such as checking
in baggage.

Accordingly, with regard to the pricing of checked-
in baggage, the air carriers have the option of

including the service in the base price of the airline
ticket or to offer the service in return for an
optional price supplement. The Advocate General
states that this type of interpretation is not applica-
ble to hand baggage, as the airline must keep those
free. First, unlike checked-in baggage, hand baggage
remains the sole responsibility of the passenger.
Moreover, it is not part of the commercial services
provided by the airline because there are no costs
for checking it in, tracing it and storing it, as there is
with checked-in baggage. Secondly, the passengers’
ability to have their personal effects and objects
they consider most precious or indispensable with
them under their own care forms part of their
personal dignity.

In consequence, the Advocate General considers
that the Spanish legislation is not compatible with
EU law. He takes the view that it reintroduces State
regulation which the EU legislature took great care
to abolish through deregulation and liberalisation
of the sector. Except with respect to airlines
accomplishing a public service mission and the
charges imposed by public authorities or airport
managers, Member States no longer have the right
to be involved in air carriers’ pricing practices, the
applicable pricing conditions and the types of
services included in the basic price of the airline
ticket.

Furthermore, the Spanish legislation calls into
question the objective pursued by the EU legislature
in seeking to achieve a more efficient, consistent
and homogenous application of Community legisla-
tion for the internal aviation market. EU law thus
seeks, on the one hand, to avoid a distortion of
competition arising from the different application
of the rules at national level whilst, on the other,
enabling consumers to compare effectively the
prices for air services. Given that air transport is, by
its very nature, an international market on which
similarly-sized airline companies are present
through completely borderless booking tools, it is
essential that their activity actually be regulated by
rules which are common to all Member States of the
EU. The Spanish legislation clearly runs counter to
that objective.
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It is nevertheless for the competent national
authorities to ensure that, in applying a surcharge
for such a service, air carriers comply with consumer
protection requirements . Thus, air carriers must
communicate in a clear, transparent and unambigu-
ous way, at the start of the booking process
undertaken by the customer, the detailed rules for
pricing relating to checking in of baggage and allow
the customer to accept or refuse the service in
question on an opt-in basis.

In the present case, therefore, it is for the national
court to ascertain whether Vueling has complied
with those requirements with regard to Ms Arias
Villegas. 

(Source: CJEU, 23 January 2014) 

CJEU

Thomas Etzold and Others v Condor
Flugdienst GmbH (Case C-575/13)
The Amtsgericht Rüsselsheim (Germany) has lodged
request for a preliminary ruling on the following
questions:

1. Must the extraordinary circumstance within
the meaning of Article 5(3) of Regulation No
261/2004 relate directly to the booked flight?

2. If extraordinary circumstances which occur
during earlier flights are also relevant to a later
flight, must the reasonable measures to be taken
by the operating air carrier, in accordance with
Article 5(3) of Regulation No 261/2004, relate
only to preventing the extraordinary circum-
stance or also to avoiding a long delay?

3. Are adverse actions by third parties acting on
their own responsibility and to whom certain
tasks that constitute part of the operation of an
air carrier have been entrusted, to be deemed to
be extraordinary circumstances within the
meaning of Article 5(3) of Regulation No
261/2004?

4. If the answer to Question 3 is in the affirmative,
does the assessment of the situation depend on
who (airline, airport operator etc.) entrusted the
task(s) to the third party?

ADA Impliedly Preempts Claims
for EU 261 Compensation from
Being Adjudicated in US Courts

On February 12, 2014, Judge Thomas M Durkin
became the third district court judge to hold that
US courts cannot enforce so-called “direct claims”
brought under European Union Regulation EU 261,
seeking standardised compensation from airlines for
cancelled or delayed flights to or from the European
Union. Judge Durkin rendered his decision in the EU
261 class action filed in the US District Court for the
Northern District of Illinois against EU-based carrier
Iberia by US residents who alleged that Iberia
violated EU 261. Judge Durkin’s decision followed
the decisions issued by Judge John A Nordberg and
Judge Edmond E Chang dismissing the EU 261 class
action filed against Continental Airlines and Delta
Airlines, respectively. In his decision, Judge Durkin
granted Iberia’s motion to dismiss the plaintiffs’
cause of action for violation of EU 261, agreeing
with Judge Nordberg and Judge Chang that the text
and legislative history of the Regulation establish
that no private right of action under EU 261 exists
in United States courts. However, unlike Judges
Nordberg and Chang, Judge Durkin ruled that a
second ground also supports dismissal of a direct
claim brought under EU 261: implied preemption
under the Airline Deregulation Act (“ADA”).

(Source: Condon Forsyth, February 21, 2014)

Australian Competition and
Consumer Commission: 
Drip Pricing

The ACCC has released its 2014 Compliance and
Enforcement Policy. The policy outlines the ACCC’s
priority areas for the year and sets out the factors to
be taken into account when deciding whether to
pursue matters. One of those issues this year will be
‘drip pricing’. 

Launching the policy in Sydney, ACCC Chairman
Rod Sims said “Anyone who has gone online to
buy an airfare or ticket to the football will be



aware of ‘drip pricing’. Consumers may see a
‘headline’ price advertised at the beginning of the
booking process but when they progress to the
payment phase, they find that additional fees
and charges have been added. The ACCC is
looking to take enforcement action in this area in
the near future,”

(Source: ACCC, 21 February 2014)

Razi v Qatar Airways 

In Razi v Qatar Airways Q.C.S.C. (S.D. Tex. Feb. 6,
2014), a passenger traveling on a roundtrip ticket
for transportation originating in Pakistan alleged
she was burned by a hot beverage served by a flight
attendant during a flight from Doha, Qatar, to
Houston. The passenger filed a lawsuit in a Texas
state court, which the airline removed to federal
court.

Qatar Airways then moved to dismiss on the
grounds that the court lacked subject matter juris-
diction under the Montreal Convention. Pursuant to
Article 33 of the Convention, a plaintiff may bring
an action for damages in the United States against a
carrier only when the United States is (i) ‘the
domicile of the carrier,’ (ii) the ‘principal place of
business’ of the carrier, (iii) the place where the
carrier has a ‘place of business through which the
contract has been made,’ (iv) ‘the place of destina-
tion,’ or (v) in cases involving the death or injury of a
passenger, the ‘principal and permanent residence’
of the passenger at the time of the accident.

The passenger’s only possible shot at defeating the
motion was proving that the United States was her
‘principal and permanent residence,’ which the
Convention defined as her ‘one fixed and permanent
abode’, at the time of the incident. She had alleged
in her complaint that she resided in Houston, but
the court found that, at the time of the incident,
she was a citizen of Pakistan, was travelling to the
United States under a ‘Five-Year Multiple-Entry Visa’
and had intended to stay in the United States for
only three and a half months. Based on these
findings, the court ruled that the passenger’s ‘one

fixed and permanent abode’ was Pakistan, not the
United States, and granted the airline’s motion.

(Source: NV Flyer, 13 February 2014)

Canadian Transportation Agency

Complaint by Daniel Pfeifer, his daugh-
ter and Connie Nghien against Sunwing
Airlines Inc.
The complainants alleged that they could not travel
on Sunwing’s Flight No.WG602 from Toronto,
Ontario, Canada to Cayo Coco, Cuba on May 29,
2012, as they were denied boarding due to
overbooking.

They submitted that they arrived at the check-in
counter 1.5 hours prior to the scheduled departure
time of their flight and that they were told by an
agent that they could not travel as their flight was
overbooked.

They indicated that Sunwing offered to reschedule
them on a later Sunwing flight but that they would
have to pay “again for the flight out”.

They submitted that while still at the airport, they
contacted Sunwing by telephone and were asked by
the representative with whom they spoke, to send
an e-mail to Sunwing to explain the issue, which
they did. The complainants stated that as they were
not satisfied with Sunwing’s response, they
contacted Sunwing by telephone many times before
finally receiving a response from Sunwing advising
that no remedy would be offered.

They requested an explanation, compensation and a
refund from Sunwing.

Sunwing denied the facts as alleged in the
complaint. Sunwing advised that the complainants
failed to present themselves for check in and as
such, they were recorded as “No-Show” passengers
in the Quality Control Message for Flight No.
WG602, which was filed with the Agency.

Sunwing submitted that its policy in the event that
a passenger is denied boarding is that a Passenger
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Denial Report must be generated, with specific
information recorded as to why the denied boarding
transpired with corresponding timelines. Sunwing
advised that such a report was not generated with
respect to the complainants as they did not present
themselves at check in for their flight.

Sunwing denied the allegation that Flight No.
WG602, scheduled to depart at 3:35 pm on May 29,
2012, was overbooked as the Quality Control
Message for the flight, which was generated once
the aircraft had departed from the gate in line with
Sunwing’s standard procedure, shows that 147
passengers plus 4 infants were on board, leaving 42
available seats from the maximum capacity possible
of 189 passengers.

Sunwing also submitted that the booking notes
relating to the complainants’ booking, which were
filed with the Agency, show that at 3:34 pm on the
day of the flight at issue, Mr. Pfeifer called Sunwing
Vacations Sales Centre to advise that he and his
family were going to miss their flight from Toronto
to Cayo Coco, and to request that Sunwing not
cancel their return flight or their hotel accommoda-
tion.

In their reply the complainants, disputed the asser-
tions set out in Sunwing’s answer, asking specifically
that if they did not wish to travel, why would they
have purchased tickets in the first place. They also
implied that purchasing another ticket would have
been unreasonable. Finally, they dispute the
existence of empty seats on the aircraft at the time
of departure.

In its decision, the Agency noted that the
complainants must, on a balance of probabilities,
establish that the air carrier has failed to apply, or
has inconsistently applied, terms and conditions of
carriage appearing in the applicable tariff. For this
case, the onus was on the complainants, as they
were making the allegations, to convince the
Agency, on a balance of probabilities, that they
presented themselves at the check-in counter on
time. That was the key element of the case they had
to make out.

The Agency noted that Sunwing’s Tariff provides
that check-in counters are open three hours prior to
the scheduled departure and will close 60 minutes
before scheduled departure, and that passengers
arriving for check in after 60 minutes prior to the
scheduled departure will not be accepted for travel.

The Agency had to determine when the
complainants presented themselves at the check-in
counter. If they did not present themselves at the
check-in counter or arrived after the cut-off set out
in the Tariff, their case and claim for any compensa-
tion would fail.

The Agency noted that the parties’ versions of
events were completely contradictory.

The complainants allege that they arrived at the
check-in counter 1.5 hours prior to the scheduled
flight departure and were denied boarding because
their flight was overbooked; however, they filed no
evidence at all to support this position.

Sunwing, on the other hand, submitted that the
complainants were simply “No-Show”. In support of
this submission, Sunwing filed a document reporting
that, on May 29, 2012 at 3:34 pm, i.e. one minute
prior to the scheduled departure time of Flight No.
WG602, Mr. Pfeifer called Sunwing Vacations Sales
Centre to advise that he and his family would miss
their flight from Toronto to Cayo Coco. This late
announcement, literally a ‘last minute’ call by Mr.
Pfeiffer to Sunwing personnel, could in no way be
viewed as meeting the Sunwing Tariff requirement
that the passengers present themselves for check in
no later than 60 minutes prior to scheduled depar-
ture. They did not present themselves for boarding
and were, in the common industry expression, “No-
Show”.

With regard to the complainants’ allegation that
Flight No. WG602 was overbooked, the Agency
noted that Sunwing filed a copy of the report
generated after the flight departure, which indicates
that Flight No. WG602, on May 29, 2012, left with
42 available seats. The Agency also noted that, based
on the 42 empty seats at departure set out in the
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business record provided by Sunwing, denied board-
ing due to overbooking, as claimed by the
applicants, would be numerically impossible.

In this case, the complainants failed to provide
evidence that would lead the Agency to the fair and
reasonable conclusion that they arrived at the
check-in counter 60 minutes before the scheduled
departure of Flight No.WG602 on May 29, 2012. On

the other hand, Sunwing filed business records
evidence to support its allegations that the
complainants were “No-Show”.

Therefore, the Agency found that Sunwing had not
contravened subsection 110(4) of the ATR in relation
to this matter. Consequently, Sunwing was not
required to compensate or refund the complainants.
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