
ICAO

The International Civil Aviation Organization (ICAO)
has announced that a Diplomatic Conference,
featuring the participation of 100 ICAO Member
States and nine international organisations and
institutions, has officially adopted a Protocol to
amend the 1963 Tokyo Convention on offences
committed on aircraft.

The culmination of a four-year effort to modernise
the Tokyo instrument, the new Protocol will address
what had become recognised in recent years as a
troubling escalation in the frequency of incidents
involving disruptive and unruly passengers on
scheduled commercial flights. 

The new Protocol to the Tokyo Convention signifi-
cantly improves the ability of ICAO Member States
to expand jurisdiction over related offences to the
State of the operator and the State of landing.

(Source: ICAO, 7 April 2014)

Athens Convention

The Athens Convention relating to the Carriage of
Passengers and their Luggage by Sea, 2002, which
substantially raises the limits of liability for the
death of, or personal injury to, a passenger on a
ship, enters into force on 23 April 2014.

The higher limits of liability will apply to ships regis-
tered in the following States which have ratified the
2002 treaty: Albania, Belgium, Belize, Bulgaria,
Croatia, Denmark, Greece, Latvia, Malta, the
Netherlands, Norway, Palau, Panama, Saint Kitts and
Nevis, Serbia, Syrian Arab Republic and the United
Kingdom.

Additionally, the Convention is mandatory for
European Union Member States (including those
that have not ratified the Athens Protocol regime
yet as individual States) to the extent that the
European Union has competence over matters
governed by the Protocol, as the European Union
has ratified the treaty under a novel article in the
Protocol which allows for a Regional Economic
Integration Organisation, which is constituted by
sovereign States that have transferred competence
over certain matters governed by this Protocol to
that Organisation, to sign, ratify, accept, approve or
accede to the Protocol.

The 2002 Protocol to the Athens Convention relat-
ing to the Carriage of Passengers and their Luggage
by Sea, 1974, (PAL), revises and updates the 1974
Convention, which established a regime of liability
for damage suffered by passengers carried on a
seagoing vessel. As a precondition for joining,
Parties to the 2002 Protocol are required to
denounce the 1974 treaty and its earlier Protocols.

The Athens Convention declares a carrier liable for
damage suffered by a passenger resulting from
death, personal injury or damage to luggage if the
incident causing the damage occurred in the course
of the carriage and was due to the fault or neglect
of the carrier. Such fault or neglect is presumed,
unless the contrary is proved.

Carriers can limit their liability unless they acted
with intent to cause such damage, or recklessly and
with knowledge that such damage would probably
result. For the death of, or personal injury to, a
passenger, this limit of liability was set at 46,666
Special Drawing Rights (SDR) per carriage in the
1974 convention.
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In case of shipping incidents the 2002 Protocol
substantially raises those limits to 250,000 SDR per
passenger on each distinct occasion, unless the
carrier proves that the incident resulted from an act
of war, hostilities, civil war, insurrection or a natural
phenomenon of an exceptional, inevitable and
irresistible character; or was wholly caused by an act
or omission done with the intent to cause the
incident by a third party.

If the loss exceeds this limit, and also in case of non-
shipping incidents, the carrier is further liable – up
to a combined limit of 400,000 SDR per passenger
on each distinct occasion – unless the carrier proves
that the incident which caused the loss occurred
without the fault or neglect of the carrier.

As far as loss of, or damage to, luggage is
concerned, the carrier's limit of liability varies,
depending on whether the loss or damage occurred
in respect of cabin luggage, of a vehicle and/or
luggage carried in or on it, or in respect of other
luggage.

• The liability of the carrier for the loss of or
damage to cabin luggage is limited to 2,250
SDR per passenger, per carriage.

• Liability of the carrier for the loss of or damage
to vehicles including all luggage carried in or
on the vehicle is limited to12,700 SDR per
vehicle, per carriage.

• Liability of the carrier for the loss of or damage
to other luggage is limited to 3,375 SDR per
passenger, per carriage.

The carrier and the passenger may agree that the
liability of the carrier shall be subject to a
deductible not exceeding 330 SDR in the case of
damage to a vehicle and not exceeding 149 SDR per
passenger in the case of loss of or damage to other
luggage, such sum to be deducted from the loss or
damage.

The 2002 Athens Convention also introduces
compulsory insurance, as well as mechanisms to
assist passengers in obtaining compensation, based
on well-accepted principles applied in existing
liability and compensation regimes dealing with
environmental pollution. These include replacing the

fault-based liability system with a strict liability
system for shipping related incidents, backed by the
requirement that the carrier take out compulsory
insurance to cover these potential claims.

Ships are to be issued with a certificate attesting
that insurance or other financial security is in force
and a model certificate is attached to the Protocol
in an Annex.

The limits contained in the Protocol set a maximum
limit, empowering – but not obliging – national
courts to compensate for death, injury or damage
up to these limits.

The Protocol also includes an "opt-out" clause,
enabling State Parties to retain or introduce higher
limits of liability (or unlimited liability) in the case
of carriers who are subject to the jurisdiction of
their courts.

Amendment of limits
The 2002 Protocol introduces a tacit acceptance
procedure for raising the limits of liability, whereby
a proposal to amend the limits would be circulated
on the request of at least one-half of the Parties to
the Protocol, and adopted by a two-thirds majority
of the States Parties. Amendments would then enter
into force within 36 months unless not less than one
fourth of the States Parties at the time of the
adoption informed that they did not accept the
amendment.

(Source: International Maritime Organization, 23 April, 2014)

European Commission

In a concerted action by national consumer authori-
ties co-ordinated by the European Commission 382
out of 552 websites checked in 2013 did not respect
European consumer law. As a result of enforcement
action, 62% of the websites checked are now treat-
ing consumers as they should. The remaining 38%
can expect further action against them.

Concerted screenings (also known as "sweeps") of
websites are regularly coordinated by the European
Commission and carried out by national enforce-
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ment authorities, to identify breaches of consumer
law and to subsequently ensure its enforcement. In
summer 2013, national authorities checked websites
selling air travel and hotel accommodation, includ-
ing websites of both traders and intermediaries. A
total of 552 websites were checked.

Following checks and verification, national authori-
ties found a total of 382 websites to be
non-compliant with EU consumer law, while only
31% of the websites checked complied with EU
rules. National authorities subsequently either
contacted national companies which run the non-
compliant websites in order to bring them in line
with EU consumer law or for companies from other
Member States asked the assistance of the compe-
tent Member State. To date, 173 websites have been
corrected, bringing the total number of compliant
websites up to 62% of the total websites checked.
209 websites are subject to ongoing proceedings,
including 52 commitments by traders to correct
their websites.

What was checked?
The  websites were checked to determine whether
information on the key characteristics of the
services was easily accessible; whether the price was
indicated at an early stage and inclusive of optional
supplements; whether the websites provided email
addresses to which questions and complaints could
be submitted; and to see whether the websites
contained terms and conditions available before the
purchase and written in plain and easy to under-
stand language. The main problems found were:

• A lack of mandatory information on the
trader's identity, in particular their email
address, depriving consumers from an effective
contact channel. 162 websites (30%) did not
contain this information.

• A lack of clear instructions on how to complain.
157 websites (28%) did not provide this infor-
mation.

• Optional price supplements, such as baggage
fees, insurance fees, priority boarding, were not
on an “opt-in” basis. This problem occurred
with 133 websites (24%).

• The total price of the service is not indicated
up-front when the main elements of the
booking were first displayed. 112 websites
(20%) failed to give this information.

What happens next?
Administrative or legal proceedings continue at
national level for the 209 websites which are still
not compliant. In addition, certain practices in the
travel sector are being further reviewed so that
consumers have all the relevant information and can
make informed choices.

Background
A sweep is an EU-wide screening of websites, to
identify breaches of consumer law and to subse-
quently ensure its enforcement. The sweep is
coordinated by the European Commission and run
simultaneously by national enforcement authorities
based on the provisions of the Consumer Protection
Cooperation (CPC) regulation. The Travel Services
Sweep took place in 27 EU Member States, Norway
and Iceland in June 2013. The "enforcement phase"
is still on-going. This was the 7th sweep since 2007.
Websites offering air travel and accommodation or
both were checked; a website offering both services
was counted twice.

A growing percentage of European citizens purchase
travel services online: in 2012, 32% of European
consumers with access to internet booked air tickets
or a hotel online (Eurostat data e-shopping survey
2012). Travel, tourism and related sectors account
for roughly 10% of EU GDP. European citizens made
more than one billion holiday trips in 2011, out of
which nearly 80% were in the EU.

Websites offering air travel and accommodation or
both were checked; a website offering both services
was counted twice. After the initial check six
websites discontinued their operations and no
longer exist: Cyprus 3, Poland 2, Slovakia 1.

(Source: European Commission, 14 April 2014)



European Commission

The European Commission has published a review of
passenger rights' complaint handling and enforce-
ment in the European air transport sector between
2010 and 2012. The review shows that complaints to
national authorities for compensation and assis-

tance have returned to lower levels since the excep-
tional year 2010 (ash cloud crisis, snow disruptions).
Also, airlines get sanctioned in only 1% of the cases
as most of the complaints are settled without
having to resort to such measures in order to ensure
enforcement. Complaints from disabled persons and
persons with reduced mobility about problems in air
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Travel services sweep
Country Websites Websites Websites with Websites Websites Websites 

checked already confirmed compliant as subject to compliant as 
compliant irregularities of 3 April further of 3 April as a 

2014 proceedings percentage of 
the websites 

checked in 2013

Austria 9 3 6 4 5 44%
Belgium 28 11 17 18 10 64%
Bulgaria 17 17 0 17 0 100%
Cyprus 14 4 10 4 10 29%
Czech Republic 14 5 9 7 7 50%
Denmark 10 7 3 9 1 90%
Estonia 11 2 9 6 5 55%
Finland 10 0 10 0 10 0%
France 33 0 33 15 18 45%
Germany 33 19 14 22 11 67%
Greece 10 2 8 6 4 60%
Hungary 8 5 3 8 0 100%
Iceland 10 0 10 9 1 90%
Ireland 26 5 21 12 14 46%
Italy 17 9 8 10 7 59%
Latvia 12 0 12 1 11 8%
Lithuania 16 11 5 12 4 75%
Luxembourg 11 5 6 7 4 64%
Malta 10 3 7 8 2 80%
Netherlands 41 1 40 33 8 80%
Norway 32 28 4 32 0 100%
Poland 17 12 5 14 3 82%
Portugal 10 6 4 6 4 60%
Romania 10 3 7 10 0 100%
Slovakia 9 2 7 6 3 67%
Slovenia 14 2 12 8 6 57%
Spain 32 8 24 18 14 56%
Sweden 14 0 14 11 3 79%
United Kingdom 74 0 74 30 44 41%
Total 552 170 382 343 209 62%
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transport remain very low in general and no
sanctions were imposed on airlines for such cases.

The statistics are based on data provided by the
National Enforcement Bodies (NEBs) of the 28
Member States and Iceland, Norway and
Switzerland. The main findings of the report are:

• The number of complaints received by NEBs
under the Regulation establishing compensa-
tion for and assistance to passengers in the
event of denied boarding and of cancellation or
long delay (Regulation (EC) 261/2004) was
91,726 in 2010, 52,675 in 2011 and 56,478 in
2012.

• In the reporting period NEBs were reluctant to
sanction infringing air-carriers. Sanctions were
applied in little more than 1% of cases. This
shows that sanctions are still the last resort
after all other means to ensure compliance
have failed.

• Yet, sanctions imposed by NEBs on infringing
airlines are better followed through and
applied. This means that despite their low
number sanctions are becoming more than just
a paper warning.

• The number of complaints received by NEBs
under the Regulation establishing the rights of
disabled persons and persons with reduced
mobility when travelling by air (Regulation (EC)
1107/2006) was 128 in 2010 and 111 in 2011. It
increased to 275 in 2012 but this increase is a
pure statistical effect – as from that year data
for the UK were also included – and does not
reflect an underlying trend. No sanctions were
imposed on air carriers.

This report can be consulted at: 
http://ec.europa.eu/transport/themes/passengers/air/
doc/swd(2014)156.pdf

Background information
The data cover both air passenger rights regulations:
Regulation (EC) 261/2004 establishing common
rules on compensation and assistance to passengers
in the event of denied boarding and of cancellation
or long delay of flights and Regulation (EC)

1107/2006 concerning the rights of disabled persons
and persons with reduced mobility when travelling
by air.

The Commission reports that it is committed to
ensure that citizens can effectively exercise their
rights when travelling by air. At the same time it
reports that it is dedicated to promoting a level
playing field among air carriers across the EU, inter
alia by encouraging the publication of sanctions
imposed by Member States' authorities. The statisti-
cal document responds to the calls from various
sources (i.e. EP, Member States, air transport indus-
try) for reliable data on how Member States are
carrying out their duties regarding complaint
handling and enforcement.

Next steps
On 13 March 2013, the Commission proposed a
package of measures to ensure that air passengers
have new and better rights to information, care and
re-routing when they are stranded at the airport,
and at the same time better complaint procedures
and enforcement measures.

The proposal is currently under discussion with the
European Parliament and the Council.

(Source: European Commission, 15 May 2014)

CJEU
Henricus Cornelis Maria Niessen and
Others v Condor Flugdienst GmbH (Case
C-119/14)
The Amtsgericht Rüsselsheim (Germany) has lodged
a request for a preliminary ruling on the following
questions:

1. Are adverse actions by third parties acting on
their own responsibility and to whom certain
tasks that constitute part of the operation of
an air carrier have been entrusted, to be
deemed to be extraordinary cir cumstances
within the meaning of Article 5(3) of
Regulation No 261/2004?
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2. If the answer to Question 1 is in the affirma-
tive, does the assessment of the situation
depend on who (airline, airport operator etc.)
entrusted the task(s) to the third party?

CJEU
TUIfly GmbH v Harald Walter (Case C-
79/14)
The Landgericht Hannover (Germany) has lodged a
request for a preliminary ruling on the following
questions:

1. Is Article 7 of Regulation EC No 261/2004 of
the European Parliament and of the Council to
be interpreted as meaning that a non-notified
‘early’ flight, with the result that the passengers
cannot take the flight, is also covered by the
regulation?

2. Is the regulation to be interpreted as meaning
that, with the exception of Article 5, the cause
of the delay is not decisive?

3. Is the aim of the regulation, namely to
compensate for the damage arising from a loss
of time, also affected if the passenger would
arrive earlier and therefore time arrangements
before the flight are concerned?

4. Does the lack of notification of the bringing
forward of the flight, the consequence of
which was that the holiday resort was reached
later than planned, result in the regulation
being applied?

5. Is the aim of the regulation to provide a high
level of protection, with the result that the
restriction of the passenger’s time arrange-
ments is protected? Also in respect of an early
arrival?

CJEU
Jürgen Kaiser v Condor Flugdienst GmbH
(Case C-46/14)
The Amtsgericht Rüsselsheim (Germany) has lodged
a request for a preliminary ruling on the following
question:

Is there an obligation on an airline company which
wishes to rely on the exemption possibility in Article
5(3) of Regulation No 261/2004 to set out and prove
that all reasonable measures were undertaken by it
to avoid the likely consequences of extraordinary
circumstances in the shape of cancellation or
considerable delay or that no such reasonable
measures were available to it?

CJEU
Condor Flugdienst GmbH v Andreas
Plakolm (Case C-680/13)
The Landgericht Frankfurt am Main (Germany) has
lodged a request for a preliminary ruling on the
following question:

Is the expression cancellation, which is defined in
Article 2(l) of Regulation No 261/2004 to be inter-
preted as meaning that in a situation such as that in
the present case it also applies where, although the
flight departed under the original flight number, it
was not a non-stop flight as originally planned but
involved a stopover scheduled before departure, and
another aircraft and airline company were used in a
sub-charter arrangement?

CJEU
Wilhelm Spitzner, Maria-Luise Spitzner v
TUIfly GmbH (Case C-658/13)
The Landgericht Hannover (Germany) has lodged a
request for a preliminary ruling on the following
questions:

1. Is Article 5(3) of Regulation (EC) No 261/2004
of the European Parliament and of the Council
of 11 February 2004 establishing common rules
on compensation and assistance to passengers
in the event of denied boarding and of cancel-
lation or long delay of flights, and repealing
Regulation (EEC) No 295/91, to be interpreted
as meaning that an extraordinary circumstance
causing a delay to a flight also constitutes an
extraordinary circumstance, within the
meaning of that provision, for another, subse-
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quent flight, in the case where the effect of the
extraordinary circumstance causing a delay
affects the later flight solely by reason of the
operational organisation of the air carrier?

2. Is Article 5(3) of Regulation (EC) No 261/2004
to be interpreted as meaning that the concept
of avoidability relates, not to the extraordinary
circumstances as such, but to the delay to or
cancellation of the flight caused by those
extraordinary circumstances?

3. Is Article 5(3) of Regulation (EC) No 261/2004
to be interpreted as meaning that it is reason-
able for air carriers which operate their flights
in a so-called rotation system to factor in a
minimum time reserve between flights, the
length of which corresponds to the time spans
laid down in Article 6(1)(a) to (c) of Regulation
(EC) No 261/2004?

4. Is Article 5(3) of Regulation (EC) No 261/2004
to be interpreted as meaning that it is reason-
able for air carriers which operate their flights
in a so-called rotation system to deny boarding
to passengers whose flight has already been
significantly delayed due to an extraordinary
event, or to transport such passengers later, in
order to avoid a delay to subsequent flights?

CJEU
Ilona Baradics and Others v QBE
Insurance (Europe) Ltd Magyarországi
Fióktelepe, Magyar Állam (Case C-
430/13)
Order of the Court (Sixth Chamber) of 16 January
2014 (request for a preliminary ruling from the
F városi Ítél tábla – Hungary)

Article 7 of Council Directive 90/314/EEC of 13 June
1990 on package travel, package holidays and
package tours must be interpreted as precluding
national legislation where the detailed rules laid
down therein do not achieve the result of ensuring
that the consumer is provided with an effective
guarantee of the refund of all money paid over and
repatriation in the event of insolvency on the part
of the travel organiser. It is for the referring court to

establish whether that is the case as regards the
national legislation at issue in the dispute before it.

Article 7 of Directive 90/314 must be interpreted as
meaning that a Member State has no discretion as
regards the ambit of the risks that fall to be covered
by the security to be provided by the travel organ-
iser or retailer for the benefit of consumers. It is for
the referring court to determine whether the crite-
ria laid down by the Member State concerned for
setting the amount of the security have the object
or effect of limiting the ambit of the risks that fall
to be covered by the security, in which case they
would clearly be incompatible with the obligations
under Directive 90/314 and would constitute a
sufficiently serious infringement of EU law which,
subject to a finding of a direct causal link, might
give rise to liability on the part of the Member State
concerned.

US Department of Transportation

The US Department of Transportation (DOT) has
announced that British Airways violated federal
rules involving lengthy tarmac delays on two
separate flights in November 2012. The DOT fined
British Airways $225,000 and ordered the airline to
cease and desist from further violations.

Airlines may not allow tarmac delays longer than
four hours on international flights at US airports
without giving passengers an opportunity to leave
the plane. Exceptions are allowed only for safety,
security, and air traffic control-related reasons. In
addition, if a flight is delayed at the gate and
passengers are able to leave the plane, the carrier
must announce the opportunity to deplane if the
opportunity to deplane actually exists.

British Airways Flight 184 was scheduled to fly from
Newark, NJ to London Heathrow Airport on
November 7, 2012 at 6:50 pm. The aircraft doors
were closed at 6:51 pm, however, due to severe
weather conditions, the aircraft was detached from
the jetway for de-icing. Because re-attaching the
aircraft to the jetway to deplane passengers would
likely have disrupted the de-icing attempts and
resulted in cancellation of the flight, the aircraft



was delayed at Newark for five hours and thirty-
four minutes. An investigation by DOT’s Aviation
Enforcement Office found that British Airways failed
to provide passengers an opportunity to deplane
before the flight had been on the tarmac for more
than four hours and that the decision not to provide
passengers with an opportunity to deplane was an
operational decision that does not fit within the
safety exception of the tarmac delay rule.

In addition, British Airways Flight 214 was scheduled
to depart from Boston to London Heathrow Airport
on November 15, 2012 at 9:00 pm, and pushed off
the gate at 9:34 pm. At approximately 10:00 pm, the
aircraft returned to the gate because of a mechani-
cal issue and the doors were opened. The aircraft
remained at the gate with its doors open until
passengers deplaned at 2:00 am. An investigation by
DOT’s Aviation Enforcement Office found that
British Airways did not announce that passengers
had the opportunity to deplane while the aircraft
was at the gate with its doors open.

(Source: DOT, April 8, 2014)

Consumer Protection Division,
Massachusetts

A Pittsfield-based discount travel company and its
affiliate have been ordered by a court to stop using
alleged deceptive marketing to sell travel member-
ships. The AG’s Office sued the companies and its
owners for offering memberships to book travel at
deeply discounted prices, and misleading consumers
into paying several thousands of dollars for
promised benefits that were never provided or
refunded.

The complaint, filed in Suffolk Superior Court,
alleges that Berkshire Concepts, LLC and Netrate
Concepts, LLC, together with their affiliate CRW
Marketing, Inc. in Yarmouthport, and owners Charles
Whiteman of Dennis and Daniel Merritt of Pittsfield,
used high pressure sales tactics to offer consumers
free travel incentives and extreme discounts on
travel, but instead charged consumers thousands of
dollars for access to a “proprietary software”

database that failed to provide the promised
discounts.

A preliminary injunction was entered in court,
prohibiting the defendants from violating the state’s
consumer protection laws, including advertising
“free” travel which requires consumers to pay taxes
and fees, advertising access to nonexistent “whole-
sale” travel discounts, and holding consumers to a
three-day cancellation period when consumers have
not yet received access to the companies’ website.

According to the complaint, between February 2011
and April 2013, Berkshire and Netrate sent postcards
to residents of several states including
Massachusetts, offering a free cruise or free airline
tickets in return for attending a presentation about
a new concept in travel. Other postcards indicated
that the recipients had won free travel, and needed
to call a toll-free telephone number to claim their
prize. When consumers arrived at the presentation
they learned that the free travel actually required
the payment of hundreds of dollars in taxes and fees
to redeem.

The company claimed that their website and its
proprietary software provided consumers with direct
access to a database of travel sold at wholesale
prices. Consumers were then charged thousands of
dollars for access to the website and its deals, but
the companies failed to send the log-in information
until after the three-day cancellation period, speci-
fied in the contracts, had already expired. As a
result, consumers were unable to determine whether
they were satisfied with their purchases until it was
too late for them to cancel.

In one situation, a family from Carlisle paid close to
$6,000 for a “Platinum Level” membership through
Berkshire Concepts that allegedly included six weeks
of accommodations in luxury condominiums
throughout the world, plus unlimited cruises and
“dream trips,” only to discover that the website
referred them to a different search engine that did
not offer the deals promised in the initial presenta-
tion. Other consumers discovered that the website’s
prices were not lower, and in some cases higher,
than prices available through free travel websites
such as Orbitz or Expedia.
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Berkshire and Netrate also offered a “concierge
service” to plan more customised travel, but
consumers found that the customer service agents
did not respond promptly to inquiries and made
significant errors in booking the requested travel.

According to the complaint, the defendants
collected thousands of dollars from at least 25
consumers in return for travel memberships that
were not as advertised. None of the consumers have
received refunds from Berkshire Concepts or Netrate
Concepts. The AG’s Office is seeking more than
$108,000 in restitution to victims and $170,000 in
civil penalties.

(Source: Consumer Protection Division, Massachusetts,

March 31, 2014)

Air carrier liable for allergic
reaction to hot towel

In a recent judgment the Oberlandesgericht
Frankfurt am Main held that an air carrier was liable
for a passenger's allergic reaction to the hot towels
distributed during the flight. In October 2010, the
plaintiff travelled on a flight from India to Germany.
She told one of the flight attendants that the hot
towels could cause an allergic reaction of her body
and asked for these not to be distributed during the
flight. Despite this request, the towels were distrib-
uted and the plaintiff suffered from respiratory
distress which required immediate medical treat-
ment after landing. The court partly granted her
claim for compensation for pain and suffering for
although it regarded an allergic reaction to hot
towels as a typical aviation related risk, because of
the plaintiff's request, the crew should have been
aware of the risk and should have refrained from
distributing hot towels or at least protected the
plaintiff by separating her from the area where the
towels were distributed. However, the court found
contributory negligence on behalf of the plaintiff
because she had failed to emphatically say "Stop"
when the towels were distributed.

(Source: IFTTA News, 6 May, 2014)

Advertising Standards Authority.
Virgin Holidays Ltd

A website, www.virginholidays.co.uk, and Virgin
Holiday's Facebook page, featured a competition for
a holiday:

a. The website was headed "WIN 4 Weeks of Holiday"
and featured an image of a female's tanned
stomach and arm. The text "THE #Tanuary SALE" was
stated on the woman's torso in an area that had not
been tanned. Text beside the image stated "Win 4
WEEKS OF HOLIDAY". Beneath the image, text stated
"Got a tan line Pic? Show us your white bits and you
could win 4 weeks of holiday. Upload to Twitter or
Instagram using #Tanuary to enter and you will be
entered into our BIG PRIZE DRAW".

Further text beneath the sub-heading "# Tanuary
Tattoo Bonus Prize" stated "Are you daring enough
to show us your white bits? Go further and pick up
one of our #Tanuary tattoo stencils from one of our
retail shops or v-room lounge pre departure, apply
the tattoo to your skin before you hit the beach,
and it will leave a '#Tanuary' on your perfectly
bronzed skin. Upload a photo on Instagram/Twitter,
tagging #Tanuary for the whole wide world to see
and you will be in with the chance to win our 5V
Bonus spot prize … ". Beside that text was a photo-
graph of a female's tanned hip with the "#Tanuary"
logo that appeared in an area that had not been
tanned. Text beside the photograph stated "WIN
WITH OUR #TANUARY TATTOO".

b. The ad on the advertiser's Facebook page featured
a female's tanned hip with the "#Tanuary" logo.
Next to the image, text stated "WIN WITH OUR
#TANUARY TATTOO". Text underneath the image
stated "Virgin Holidays. We're giving you an extra
chance to win. Grab a suntan tattoo from one of our
retail stores or the v-room, then hit the beach,
bronze up and upload your #Tanuary tan line pic for
all to see. You could win a trip to Dubai. Details
here: [link]".

Two complainants challenged whether the ads were
irresponsible, because they believed they encour-
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aged consumers to tan their skin without raising
awareness of sun safety.

Virgin Holidays Ltd believed the ads had been
prepared with a sense of social responsibility to
consumers. They said prior to the launch of the
"Tanuary Sale" competition, Virgin Holidays and a
skin cancer charity communicated their partnership
to promote sensible tanning. They said that
throughout the promotion the header on their
website included an icon that stated "Please tan
responsibly". They said the header clicked through to
a page that explained their partnership with the skin
cancer charity and provided a link to a further
website dedicated to sun safety. They said entrants
who had submitted entries of sunburn were told by
Virgin Holidays that their entries had been rejected
and were provided information about the need to
tan responsibly. They said the #Tanuary tattoo
stencils that were available featured the "Please tan
responsibly" message.

The complaints were upheld.

The ASA understood that prior to the launch of the
"Tanuary Sale" competition, Virgin Holidays commu-
nicated their partnership with a skin cancer charity
to promote sensible tanning.

They noted both ads featured images of a
woman's tanned torso with the text "#Tanuary"
that appeared in an area that had not been
tanned.

They understood the header on the website included
an icon that stated "Please tan responsibly" and

clicked through to a website dedicated to sun safety.
They noted ad (a) was headed "WIN 4 Weeks of
Holiday" and invited people to submit photographs
showing their tan lines to win. The ad also
questioned "Are you daring enough to show us your
white bits?" and invited consumers to "Go further
and pick up one of our #Tanuary tattoo stencils …
apply the tattoo to your skin before you hit the
beach, and it will leave a '#Tanuary' on your
perfectly bronzed skin".

Whilst the ASA acknowledged ad (a) included an
icon that stated "Please tan responsibly" and clicked
through to a website dedicated to sun safety, they
were concerned that the information was not given
sufficient prominence. In particular, they noted the
icon was significantly smaller than the headline
claims which promoted the opportunity to win a
holiday. They also considered the large prizes on
offer were significant incentives for entrants to
acquire a tan.

They noted ad (b) did not refer to sun safety and
invited consumers ” … to hit the beach, bronze up
and upload your #Tanuary tan line pic for all to see"
for the chance to win a holiday.

They therefore considered the ads could encourage
recipients to tan their skin without giving sufficient
prominence to information about sun safety. On
that basis, they concluded that the ads were
irresponsible and therefore breached the Code.

(Source: ASA 7 May 2014)
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