
Civil Aviation Authority

The Civil Aviation Authority (CAA) is clarifying its
advice to passengers on their rights to compensa-
tion for delayed and cancelled flights, following the
ruling in the Jet2 v Huzar case at the Court of
Appeal on Wednesday 11 June.

The Court of Appeal ruled that ordinary technical
problems that cause flight disruption, such as
component failure and general wear and tear,
should not be considered “extraordinary circum-
stances”. This means that airlines can only cite
technical faults as a reason for not paying compen-
sation if the fault was originally caused by an event
that was “out of the ordinary”. So technical faults
such as a part on the aircraft failing before depar-
ture will generally not be considered extraordinary
circumstances.

The effect of the judgment is:

• New claims should be assessed by airlines in the
light of the judgment.

• Claims previously put to an airline can be recon-
sidered in the light of the judgment, if the
passenger wishes, unless the passenger agreed a
settlement with the airline.

• Claims that have already been decided by a
court cannot be taken back to court unless they
are within the time limit for an appeal.

There may also be further developments on the issue,
with Jet2 confirming it intends to seek permission to
appeal to the Supreme Court. Airlines might delay
processing claims until the outcome is known.
Passengers therefore have a choice: either to ask and
wait for their airline to reconsider their claim in the
light of the judgment, or to take their claim to court.

The CAA apologised that earlier advice was not clear.
They will contact passengers who have previously
sought help to provide advice on the matter. The
CAA will also provide guidance on the judgment to
airlines.

(Source CAA 13 June, 2014)

Air Travel Insolvency Protection
Advisory Committee

The Air Travel Insolvency Protection Advisory
Committee (ATIPAC) is calling for safeguards to
ensure consumers buying holidays from non-ATOL
travel companies based abroad, understand what
financial protection is provided.

In its Annual Report 2013/2014, the Committee
highlights the relocation of Lowcostholidays, a
travel company formerly based in the UK, to the
Balearic Islands in Spain. It fears consumers are now
increasingly unclear how their holidays are finan-
cially protected and what elements are covered if
they purchase holidays from companies based
outside the UK.

Travel companies based in other EU states may sell
package holidays in the UK, often online, and still
comply with EU law providing they have a protec-
tion scheme in place that is compliant with the EU's
Package Travel Directive.

The ATOL scheme guarantees holidaymakers flying
from the UK a full refund or repatriation if their
travel company collapses. ATOL provides a level of
protection that is not reflected in all other EU states'
schemes, though they may still be compliant with
EU law.
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John Cox, Chair of ATIPAC, said:

“It is currently unclear what level of protection
Lowcostholiday customers would receive. It appears
that, in the event of failure, consumers on holiday
would have to repatriate themselves and then make
their claims in the Spanish courts.

“There is a concern that other companies could
follow suit and relocate to another EU state, not
only to benefit from lower overhead costs but also
to avoid the ATOL Protection Contribution.

“Consumers must be made aware of the risk that a
holiday booked with a company not based in the UK
may have a lower level of protection than provided
with ATOL.

“We need to provide safeguards against companies
relocating to other cheaper jurisdictions in a ‘race to
the bottom’ that may not provide consumers with
suitable protection against their financial failure.”

In the last year ATIPAC provided a comprehensive
response to the Department of Transport’s (DfT) ‘Call
for Evidence’ in connection with future ATOL
reform. As part of its response the Committee said
the two current systems of financial protection for
holidaymakers should be amalgamated.

These are: the ATOL scheme, which is managed by
the Civil Aviation Authority on behalf of DfT and
covers air based holidays; and non-ATOL packages,
financially protected under the Package Travel
Directive by approved bodies, such as ABTA, covering
surface transport-based travel and falls within the
responsibility of the Department for Business
Innovation and Skills (BIS).

Furthermore ATIPAC suggested there should be a
single Government department responsible for
travel protection schemes, in order to reduce the
administrative burden, inefficiencies and give
greater clarity to consumers.

John Cox added: “The administration, and conse-
quently the cost, of administering multiple
protection systems is burdensome. One clear system
covering both ‘licensable’ and ‘non-licensable’
would be simpler and less costly.”

(Source: CAA 17 July, 2014)

Information Commissioner’s
Office

Think W3 Limited, an online travel services company,
has been served a £150,000 monetary penalty after
a serious breach of the Data Protection Act revealed
thousands of people’s details to a malicious hacker.

The company was hacked in December 2012 after
using insecure coding on the website of a subsidiary
business, Essential Travel Ltd. The hacker extracted a
total of 1,163,996 credit and debit card records. Of
these records 430,599 were identified as current and
733,397 as expired.

Cardholder details had not been deleted since 2006
and there had been no security checks or reviews
since the system had been installed.

(Source: ICO, 24 July 2014)

Australian Competition and
Consumer Commission
The Australian Competition and Consumer
Commission has instituted separate proceedings in
the Federal Court against Jetstar Airways Pty Ltd
(Jetstar) and Virgin Australia Airlines Pty Ltd (Virgin),
alleging that each airline engaged in misleading or
deceptive conduct and made false or misleading
representations in relation to particular airfares.

The conduct which is the subject of the ACCC’s
allegations in each of these proceedings is an
example of what is often referred to as ‘drip pricing’.
Drip Pricing is where a headline price is advertised at
the beginning of an online purchasing process and
additional fees and charges (which may be unavoid-
able for consumers) are then incrementally disclosed
(or ‘dripped’). This can result in consumers paying a
higher price than the advertised price or spending
more than they realise.

The ACCC alleges that Jetstar and Virgin each made
representations on their websites and mobile sites
that certain domestic airfares were available for
purchase at specific prices, when in fact those prices
were only available if payment was made using
particular methods.

242 [2014] T R A V E L L A W Q U A R T E R L Y



[2014] T R A V E L L A W Q U A R T E R L Y 243

In relation to specific advertised airfares, the ACCC
alleges that each airline failed to adequately
disclose an additional Booking and Service Fee. In
particular, it is alleged that:

• Jetstar charged a Booking and Service Fee of
$8.50 per passenger, per domestic flight if
payment was made by a credit card (other than
a Jetstar branded credit card) or PayPal; and

• Virgin charged a Booking and Service Fee of
$7.70 per passenger, per booking if payment was
made by a credit or debit card or PayPal.

The ACCC alleges that these fees applied to the
substantial majority of online bookings and should
have been disclosed upfront and prominently with
or within headline prices. While both airlines made
some adjustments to the disclosure of these fees
during the period of the ACCC’s investigation, the
ACCC remains concerned with these pricing
practices.

The ACCC is seeking pecuniary penalties, declara-
tions, injunctions, corrective advertising and costs
against each airline.

(Source: ACCC, 19 June 2014)

European Commission. 
Free Movement of Workers

The European Commission has requested that
Austria respect EU rules concerning free movement
of workers, freedom of establishment and freedom
to provide services under Articles 45, 49 and 56 of
the Treaty on the Functioning of the European
Union (TFEU). Contrary to EU law, ski schools in the
Austrian province of Tyrol can legally prohibit ski
instructors from other Member States from teaching
pupils from or already present in the Tyrol. They can
only teach pupils coming from other Member States
to learn to ski. In violation of EU law and jurispru-
dence of the EU Court of Justice, the regional
legislation on ski schools in the province of Styria
always requires comprehensive alpine ski instructor
qualifications and thus does not grant holders of
separate specialist qualifications such as "Telemark
ski instructors", "adaptive ski instructors" or "Nordic

ski instructors" from other EU Member States any
separate recognition of their qualifications and thus
any partial access to the profession in the province
concerned. As Austria has not yet repealed these
restrictions in the two provinces concerned, the
Commission has asked Austria, in the form of a
reasoned opinion, to take action to fully comply
with EU rules. If the Austrian authorities do not
reply satisfactorily within two months, the
Commission may refer the matter to the EU Court of
Justice. More information can be found at:
http://ec.europa.eu/internal_market/qualifications/i
ndex_en.htm

(Source: European Commission, 10 July 2014)

European Commission.
Directorate-General for Mobility
And Transport 
The European Commission recently issued a call for
tenders for a study into cruise ship security. This is
some of the background information and the speci-
fication included in the call:

“The cruise ship industry is one of the largest
components of tourism and is experiencing rapid
growth. The number of cruise passengers worldwide
doubled during the past decade to over 21 million in
2012, half of them come from the United States.
While North America remains the predominant
source for cruise passengers, there is an accelerated
demand for cruising in Europe. The European market
has grown by 24% over the past 3 years and by
162% over the last 10 years (cf. CLIA-Europe –
Contribution of Cruise Tourism to the Economies of
Europe – 2013 Edition). In the European area, the
major cruise ports for passenger embarkations are
Italian ports (Venice, Civitavecchia, Savona and
Genoa), followed by Spanish ports (Barcelona and
Palma) and then the United Kingdom (Southampton
and Dover). The vast majority of cruise port calls are
at the Mediterranean and Baltic Sea ports. The top
five destination countries are Italy, Spain, Greece,
Norway and France.

At the very same time cruise ships and cruise termi-
nals can represent high-prestige symbolic targets for



terrorists with serious repercussions. Firstly, the
cruise ships carry a large number of people in a
confined single space (which maximise the casual-
ties) and secondly they are also reflecting the
Western materialism way of life. The hijacking of
cruise ship "Achille Lauro" in 1985 was a turning
point for the cruise industry, leading to major
changes in security procedures. The recent mega-
cruise ships carry upwards of 8500 passengers and
crewmembers with a large variety of nationalities
(passengers and crew). 

Most experts agree that sinking a cruise ship would
be extremely difficult. However, a successful terror-
ist attack on a cruise ship would not only lead
potentially to a high number of casualties but would
also threaten the economic viability of the cruise
industry and impact the local economy of coastal
regions and islands visited by tour and cruise opera-
tors, with a result in decreased demand for cruise
vacations.

The world fleet accounts around 400 cruise ships in
a wide variety of vessels and capacity. In 2014 and
2015, more than 20 new ships will be introduced
with an additional capacity of 40,000 passengers.
For 2016 to 2018, 12 additional ships (confirmed
orders or options) represent an investment
estimated at 6 billion euros in ship development,
mainly from European shipyards (Italy, Germany,
France and Finland) which are the most important
suppliers to the market.

Pursuant to the ISPS Code (International Ship and
Port facility Security Code) annexed to Regulation
(EC) No 725/2004 which intends to provide a basis
for the harmonised interpretation and implementa-
tion of the SOLAS special measures to enhanced
maritime security, cruise ship companies and cruise
port facility operators must develop and implement
security plans that address vulnerabilities identified
in their security assessments. 

Based on a representative sample of cruise lines
(from those operating the larger cruise ships to
those managing luxury yachts) and of cruise termi-
nals in the ports of call and the ports of
embarkation of passengers, the study will:

(1) Provide a comparative analysis of the security
requirements for cruise ships when operating in the
Caribbean Region and when operating in Europe.
The main differences, if any, should be highlighted
and explained, as well as any peculiarities depending
on the geographical locations (Baltic, North Sea,
Atlantic and Mediterranean Sea). 

(2) Analyse the sharing of responsibilities between the
cruise ship and the port facility, in at least 20 signifi-
cant cruise ports, taking into account the differences
between the ports-of-call and the places of embark-
ing/disembarking passengers and crew. References to
the provisions of the ISPS Code will be specified for
each of the measures studied or reviewed; 

(3) Identify the potential vulnerabilities resulting
from risk assessments carried out by the cruise
operators (ship and port facility) and show to what
extent how the security measures prescribed to
mitigate the potential risks are implemented in
practice. The best practices might be identified and
listed. The analysis will concentrate on access
control measures regarding passengers, crew and
port services personnel (i.e. boat men, ship suppliers
and bunkering, pilots, dockers, excursion guides, taxi
drivers etc.), notably during the calls in small ports,
on screening measures of persons, luggage, bags and
personal effects for dangerous devices or
substances. The differences in the lists of prohibited
items should be mentioned. The issue of checking
the identification of all persons attempting to board
the cruise ship (including crew members) should be
envisaged.

Realistic proposals to improve security measures for
cruise ships or cruise terminals, if any, could be
submitted but subject to a cost/benefit analysis.”

(Source: European Commission, 6 June 2014)

CJEU
Peggy Kieck v Condor Flugdienst GmbH
(Case C-118/14)
The Amtsgericht Rüsselsheim (Germany) has lodged
a request for a preliminary ruling on the following
questions: 
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1. Is there also a right under Article 7 of
Regulation No 261/2004 to compensation where
the departure of the booked flight is delayed by
more than three hours, the passenger rebooks
on another airline and the delay on arrival
compared with the original flight is thereby
appreciably reduced, whilst both the original
flight and the replacement flight arrive at the
original destination far more than three hours
late?

2. If Question 1 is answered in the affirmative: is it
decisive in this regard that the period of five
hours, specified in Article 6(1)(iii), for applica-
tion of Article 8(1) of the regulation has or has
not expired?

3. Is it material whether the rebooking was made
independently by the passenger or with the
defendant’s help?

US Department of Transportation

The US Department of Transportation (DOT) has
assessed a civil penalty against Turkish Airlines for
not responding in a timely manner to complaints
filed by consumers, including passengers with
disabilities, and for not adequately responding to
the passengers’ complaints in its responses. The
airline was ordered to cease and desist from further
violations and assessed a civil penalty of $300,000.

The Department’s Aviation Enforcement Office
found that since August 2011, Turkish Airlines failed
to provide timely responses to a large number of
consumer complaints and several disability-related
complaints that the Department’s Aviation
Consumer Protection Division received directly from
consumers and forwarded to the airline. In addition,
Turkish Airlines did not assure the Department that
it provided substantive responses to the larger
amount of complaints that it received directly from
consumers.

Under DOT rules, airlines must acknowledge that
they received written complaints regarding sched-
uled service within 30 days of receipt of the
complaint and provide a substantive written
response to the complaint within 60 days. Airlines

are also required to provide a written dispositive
response to a written complaint alleging a violation
of the Air Carrier Access Act, which provides that no
airline may discriminate against any otherwise
qualified individual with a disability, within 30 days
of receipt of the complaint. To be “dispositive,” the
response must discuss the complaint at issue, admit
or deny whether the airline believes that a violation
occurred under the circumstances, summarise the
facts that led the airline to its conclusion of
whether or not a violation occurred, and advise the
complainant of his or her right to refer the matter
to the Department for an investigation.

(Source: DOT, 25 July 2014)

US Department of Transportation

The US Department of Transportation's Federal
Motor Carrier Safety Administration (FMCSA) has
ordered Lakeville, Minnesota-based On Eagles Wings
Charters, Inc. to immediately cease all passenger
transportation operations after finding that the
company was endangering the travelling public by
failing to ensure the safety of its vehicles and
drivers.

FMCSA safety investigators found that On Eagles
Wings Charters had failed to ensure that its buses
were systematically inspected, repaired and
maintained. Of five motorcoaches available for
dispatch and inspected onsite as part of the federal
investigation, four vehicles were immediately
ordered out-of-service for serious safety defects. In
all, 40 separate safety violations were recorded for
the four vehicles, including inoperative brakes and
broken frame rails. The fifth motorcoach inspected
was cited for inoperative brakes on one axle and
multiple air leaks in the braking system, as well as a
damaged windshield.

Investigators also found that that the company had
failed to ensure that its drivers were properly quali-
fied, licensed and adhering to federal hours-of-
service limitations to prevent fatigued driving. On
Eagles Wings Charters was cited for missing records
of duty status, exceeding hours of service limita-
tions, and falsifying records of duty status.
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Individually and cumulatively, these violations
substantially increase the likelihood of serious injury
or death to On Eagles Wings Charters and the
motoring public.

(Source: DOT, 24 June 2014)

National Consumer Agency,
Ireland. Annual Report 2013

In May 2013, the Agency initiated enforcement
actions against Ryanair and Aer Lingus for failing to
provide an email address on their websites and
issued Compliance Notices to both airlines. Both
airlines exercised their right of appeal to the
Compliance Notice.

The Aer Lingus appeal was before the Dublin District
Court in July. Following engagement between the
parties prior to the hearing, Aer Lingus withdrew its
appeal against the Compliance Notice. The matter
did not proceed to hearing and Aer Lingus agreed to
comply with the Compliance Notice. The Compliance
Notice was varied by the Court to allow the airline
sufficient time (until 30 August) to introduce the
necessary arrangements and a contact email address
was added to the Aer Lingus website.

The Ryanair case was listed for 30 September before
the Swords District Court. On the morning of the
case, Ryanair informed the court that the appeal
was being withdrawn. As a consequence, the
Compliance Notice came into effect and a contact
email address was added to the Ryanair website

(Source: National Consumer Agency, 29 July 2014)

German Supreme Court

The German Supreme Court (BGH) recently decided
two cases related to flight delays.

In the first case, the plaintiff's flight from
Frankfurt/Main to Menorca was delayed more than
three hours because of a general strike in Greece
which affected the previous rotation of the aircraft.
The return flight to Frankfurt was also delayed more
than three hours because of a breakdown of the

radar system in the Greek airspace which, again,
delayed the arrival of the aircraft from a previous
rotation.

In the second case, the plaintiff's flight from
Stuttgart to Mallorca was delayed because of the
general strike in Greece which also caused a tempo-
rary closure of the Greek air space. According to the
lower court’s findings, the defendant had tried to
charter substitute aircrafts but failed because of the
high demand caused by the general strike.

In both cases the BGH held that the defendant
airline company could rely upon ‘extraordinary
circumstances’ as it had taken all reasonable
measures. The fact that it did have its own substi-
tute aircraft was not regarded as decisive.

(Source: IFTTA News, 16 June, 2014)

Canadian Transportation Agency.
Complaint by Lewis Forsythe
against Air Canada.

On February 4, 2014, Lewis Forsythe boarded Air
Canada Flight No. AC0081 from Lima, Peru to
Toronto, Ontario, Canada but was deplaned by Air
Canada due to alleged disruptive behaviour. Mr
Forsythe purchased a replacement ticket to travel
with Compañia Panameña de Aviacion, S.A. carrying
on business as Copa Airlines (Copa Airlines) which
Air Canada refused to refund. Air Canada also
advised him that he was banned from travel on Air
Canada until he provided satisfactory assurances
that he no longer posed a risk to the safety and the
comfort of passengers and crew.

Mr Forsythe sought a refund of CAD$1,846.20, for
the cost of the ticket he purchased to travel with
Copa Airlines, and to be allowed to continue to
travel with Air Canada.

Mr Forsythe submitted that when he received his
boarding pass for a seat in the economy class
section of Flight No. AC0081, he asked for a seat
with more room for his legs because he had recently
had a metal rod and plates put inside one of his legs.
He added that he was told to submit his request to a
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flight attendant once on board the aircraft.

Mr Forsythe asserted that when he boarded the
flight, he noticed an empty seat in the business class
section and decided to sit in it to see how his leg
felt. When a flight attendant requested Mr Forsythe
to sit in the seat assigned to him in the economy
class section, he asked if he could stay in the
business class section; the flight attendant
responded “no”. He submitted that at this point, he
went back to his assigned seat and conducted
himself in a polite way. According to Mr Forsythe, he
then asked to speak with the Captain and made a
silly joke that his leg might hop back to the first
seat. Mr Forsythe advised that the Captain then
came to Mr Forsythe’s seat and while he was having
a quiet conversation with the Captain and explain-
ing to him the problem with his leg, the flight
attendant advised Mr Forsythe that security had
been called and was coming.

Forsythe stated that he was left at Lima airport with
no money and he had to borrow CAD$2,000 to
purchase a ticket to take a flight home.

Mr Forsythe maintained that he was a gentleman,
was polite and soft spoken during all the time he
spent on board the aircraft.

Air Canada submitted that Mr Forsythe boarded the
flight and immediately took a seat in the business
class section. As there were more passengers in that
section than provided for on his passenger list, the
Service Director asked Mr Forsythe to present his
boarding card. Air Canada added that Mr Forsythe
responded that he did not have one but that he was
supposed to be sitting in the business class section
as he had been authorised to do so by an agent
outside the aircraft.

Air Canada asserted that despite being requested to
take his assigned seat, Mr Forsythe refused to abide
by the Service Director’s repeated requests and
stated that he would not leave before speaking to
the Captain.

Air Canada submitted that it was explained to Mr
Forsythe that it was not possible to speak to the
Captain and an offer was presented to sit in a row in
the economy class section where there would be no

passengers beside him, thus making him more
comfortable.

Air Canada stated that as Mr Forsythe remained
unwilling to leave the business class section, the
Service Director had to explain that the aircraft
would not depart until he went to his assigned seat.
Mr Forsythe ultimately agreed to sit in his assigned
seat but insisted on speaking with the Captain.

According to Air Canada, once Mr Forsythe returned
to his seat and the aircraft door was closed, a flight
attendant heard him confirming to a nearby passen-
ger that he would go back to sit in the business class
section after take off. Air Canada added that the
flight attendant explained to Mr Forsythe that this
was prohibited. Air Canada stated that Mr Forsythe
then confirmed to the flight attendant that he
would go back to the business class section, no
matter what. The flight attendant reported the
situation to the Service Director, who then informed
the Captain, who determined that Mr Forsythe
should be deplaned. The local authorities were
contacted.

Air Canada stated that when Mr Forsythe saw the
local authorities’ officer coming to the aircraft, he
said that he was only joking and was apologetic.

Air Canada submitted that Mr Forsythe was told
that he was no longer accepted as a passenger on
board Flight No. AC0081, and in a letter to Mr
Forsythe, dated March 10, 2014, Air Canada
requested that Mr Forsythe submit representations,
in writing, as to why Air Canada should accept him
on future flights and provide assurances that the
behaviour he exhibited on February 4, 2014, would
not recur. Air Canada asserted that it did not receive
any answer from Mr Forsythe. In this regard, Air
Canada advised that it would be prepared to revisit
its decision if “sufficient assurances” were provided
by Mr Forsythe.

After due consideration the CTA concluded that Air
Canada exercised its reasonable discretion, as
required by its Tariff, when it refused to transport
Mr Forsythe on Flight No. AC0081 from Lima to
Toronto on February 4, 2014 and therefore found
that Air Canada did not contravene the terms and



conditions of its Tariff. Consequently, Air Canada
was not required to compensate Mr Forsythe for the
replacement ticket he purchased to travel from Lima
to Toronto.

On the issue of the travel ban the Agency also
concluded that Air Canada properly applied the
terms and conditions of its Tariff when it refused to
transport Mr Forsythe and imposed a travel ban on
him. Consequently, the Agency dismissed Mr
Forsythe’s complaint.

(Source: CTA, 9 July 2014)

American Civil Liberties Union

A federal judge struck down as unconstitutional the
government’s procedures for people on the No Fly
List to challenge their inclusion. The decision came
in an American Civil Liberties Union lawsuit brought
on behalf of 13 Americans who found themselves on
the list without any notice, reasons, or meaningful
way to get off it.

The judge ordered the government to create a new
process that remedies these shortcomings, calling
the current process “wholly ineffective” and a viola-
tion of the Fifth Amendment's guarantee of due
process. The ruling also granted a key request in the
lawsuit, ordering the government to tell the ACLU’s
clients why they are on the No Fly List and give
them the opportunity to challenge their inclusion
on the list before the judge.

According to media reports, there are more than
20,000 people on the No Fly List. Their only recourse
is to file a request with the Department of
Homeland Security's Traveler Redress Inquiry
Program (DHS TRIP), after which DHS responds with
a letter that does not explain why they were denied
boarding. The letter does not confirm or deny
whether their names remain on the list, and does
not indicate whether they can fly.

The ruling from US District Court Judge Anna J
Brown in Portland found, “[W]ithout proper notice
and an opportunity to be heard, an individual could
be doomed to indefinite placement on the No-Fly
List. … [T]he absence of any meaningful procedures

to afford Plaintiffs the opportunity to contest their
placement on the No-Fly List violates Plaintiffs’
rights to procedural due process.”

One of the plaintiffs in the case is Sheikh Mohamed
Abdirahman Kariye, who is the imam of Portland’s
largest Mosque.

“Finally I will be able to challenge whatever incor-
rect information the government has been using to
stigmatize me and keep me from flying,” Imam
Kariye said. “I have been prevented by the govern-
ment from traveling to visit my family members and
fulfill religious obligations for years, and it has had a
devastating impact on all of us. After all this time, I
look forward to a fair process that allows me to
clear my name in court.”

The national ACLU, along with its affiliates in
Oregon, Southern California, Northern California,
and New Mexico, filed the lawsuit in June 2010 on
behalf of 13 US citizens, including four military
veterans. In July 2012, the 9th Circuit Appeals Court
reversed the district court's dismissal of the case on
jurisdictional grounds, allowing the district court to
consider the case on its merits. In August 2013, the
court found that constitutional rights are at stake
when the government places Americans on the list.

(Source: ACLU, 24 June 2014)

ASA. InterContinental Hotels
Group plc

a. A TV ad for the hotel chain Holiday Inn Express.
The ad featured scenes of a family having breakfast
in different ways. A male voice-over described the
different ways in which people go about eating a
cooked breakfast. The voice-over stated, "… What
they all agree on, however, is they love them when
they are free. That's why, after a comfy night's sleep,
we give you a free breakfast."

b. An ad on the 'Reservations' page of the website
www.ihg.com/holidayinnexpress. The banner next to
the hotel booking fields contained text that stated
"SMILE. Free breakfast for every guest". Text below
the banner stated: "Enjoy Free Breakfast >> When
you stay with us".
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c. An ad on the 'Offers' page of the same website.
Text in the middle of the page, under the section
titled 'Why we're Spot On" stated "Free Breakfast.
Breakfast is the most important meal of the day, but
you shouldn't pay through the nose for it. At
Holiday Inn Express, your breakfast is Free, so you
can relax and enjoy it".

Three complainants challenged whether the claims
"we give you a free breakfast" and "free breakfast"
were misleading, because they understood that
breakfast was included in the price of an overnight
stay at the advertiser's hotels.

InterContinental Hotels Group plc said that they did
not have any intention to mislead consumers by
using the 'free breakfast' claim in their advertising
for Holiday Inn Express hotels. InterContinental
Hotels said that Holiday Inn Express hotels did not
offer 'packages' involving breakfast. They explained
that the breakfast cost had not been incorporated
into the hotel room rate and the implementation of
the 'free breakfast' offer had not impacted the
guest's room rate nor had any cost been recovered
by reducing the quality of the hotel room. They said
that it was a brand requirement of all operators or
franchisees of Holiday Inn Express hotels to provide
breakfast at no charge to the guest and it was not
possible for a guest to book a room that was exclu-
sive of the breakfast. They stated that if a guest did
not take breakfast, they would not obtain a reduc-
tion on their bill.

InterContinental Hotels said that the use of 'free
breakfast' in their advertising was implemented by
the Holiday Inn Express brand in the UK in April 2011.
InterContinental Hotels stated that breakfast had
always been provided for free to guests since the
first Holiday Inn Express hotels were opened in 1996.
They said that breakfast at these hotels was
described as being 'complimentary' before April 2011.

InterContinental Hotels asserted that the use of the
claim 'free breakfast' was used by its competitors in
the same manner in their advertising and that the
use of 'free' was also frequently used outside the
hotel industry, an example being 'free wi-fi' at a
number of well-known fast food chain restaurants
and coffee shops.

Clearcast stated that prior to approving the TV ad,
they worked carefully with the advertising agency
to ensure that the ad followed both the spirit and
letter of the Code.

Clearcast said that InterContinental Hotels
confirmed that the breakfast cost had not been
incorporated into the room rate and was therefore
'free' to all guests and that the room rate had not
been raised to cover the cost of the 'free breakfast'.
Clearcast stated that they were informed that the
'free breakfast' was a new introduction at all
Holiday Inn Express hotels. On that basis, Clearcast
determined that InterContinental Hotels would be
able to state that their breakfast was 'free', for a
period of up to six months and that after this
period, InterContinental Hotels would need to
amend the ad to make clear that the breakfast was
no longer 'free' but 'inclusive' for guests, as it would
then be seen to be a standard part of the room
package.

The complaints were upheld. The ASA noted that
guests would not be able to book a hotel room that
was exclusive of the breakfast and that the break-
fast element did not have a genuine stand-alone
price, separate from the price of the hotel stay, that
consumers could determine. The ASA also noted that
rooms were not available for the same price without
the breakfast that InterContinental Hotels described
as being "free". On this basis and given that the
hotel stay and breakfast element were a pre-
arranged combination of features that did not give
guests a choice over the number of elements they
were paying for, the ASA considered the hotel stay
and the breakfast to be a package.

The ASA understood that breakfast had been
provided to guests at Holiday Express Inn hotels
since its establishment in 1996 and that the hotels
were required to provide guests with breakfast
without increasing the room rates. Given this, the
ASA did not consider the provision of breakfast to
be an additional benefit that had recently been
added to the hotel stay. The ASA considered that the
hotel room rate was inclusive of the breakfast,
regardless of whether guests chose to take the
breakfast. Therefore, the ASA concluded that the
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claims 'we give you a free breakfast' and 'free break-
fast' were misleading.

(Source: ASA, 18 June 2014)

ASA New Zealand. Air New
Zealand

The website advertisement for Air New Zealand
(www.airnz.co.nz) promoted the benefits of travel-
ling business class. The advertisement stated, in part:

“In Business you’ll experience superior comfort and
relaxation …”

A woman was featured sleeping during a flight. The
accompanying text stated, in part:

“Enjoy superior comfort when you recline in the
luxurious leather armchair, complete with adjustable
winged headrest, leg support, ample seat pitch and
15 inch seat recline….”

On another part of the website headed “Enjoy the
767 experience” it stated: 

“… You’ll arrive at your destination refreshed and
relaxed.”

The complainant said: On June 10th this year I flew
Business Class Auckland to Shanghai … You will see
from the attached website advertising I was assured
I would arrive "relaxed and refreshed" after my 10
plus hour journey. I did not.” The Complainant
continued: “You will see from the second screen
grab that the Air NZ ad suggests the comfort of the
seat and the ample 15 inch (note the old measure)
seat recline passengers will be able to sleep enroute.
The pitch of the seat was not "ample" so the seat I
purchased was not fit for that purpose. I could not
sleep and I believe this Air NZ ad to be misleading
Why? Amongst other things the leg rest would not
extend to support my calf. The ad claims there is leg
support. I am not a tall person. My experience was
that there was not enough leg support to extend my
legs out and I had to have them in a doubled up
position for most of the 10 hour flight. As a person
on heart medication the issue of deep vein throm-
bosis is very real to me. So I purchased a business

seat not only so I would be able to work immedi-
ately upon arrival in Shanghai but for my health.

“I submit the claim to "super comfort" is more than
puffery. Taking together with a photo of a sleeping,
or at least deeply resting person, it is a claim which,
in my experience cannot be justified. The claim of
sufficient leg support also cannot be justified in my
experience and given the deep vein thrombosis issue
I have raised is a potentially dangerous claim. I have
raised these matters with Air New Zealand. They
made no apology for their advertising or the quality
of seat I received.”

The Chairman noted that, in the Complainant’s view,
Air New Zealand’s advertisement for the comfort
business class was misleading and the comfort
afforded by the extra dimensions of the seat did not
give the Complainant the comfort and ability to
sleep during the flight as advertised in order to
arrive “refreshed and relaxed.”

The Chairman disagreed with the Complainant’s
interpretation that the advertisement was mislead-
ing and potentially dangerous. She noted the
specifications of the seats in business class were
more generous than those in economy and there-
fore, would afford those people “superior comfort”
as opposed to those people in economy seats. 

The Chairman was of the view the statement “In
Business you’ll experience superior comfort and
relaxation … ” could not be found misleading given
one person’s personal experience as they were
subjective terms. The Chairman said the image of
the women sleeping on her flight was illustrative of
this, rather than a literal promise.

In light of these observations, the Chairman found
there was nothing in the advertisement that was
likely to deceive or mislead the consumer or breach
the requirement to observe a due sense of social
responsibility and, as such, there was no apparent
breach of the Code of Ethics.

Accordingly, the Chairman ruled that there were no
grounds for the complaint to proceed.

(Source: ASA New Zealand, 4 July 2014
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