
Advertising Standards Authority:
Virgin Holidays 

An ad in Virgin Holidays' “Worldwide” brochure for
“Dolphin Bay Atlantis”, part of the Atlantis Hotel,
Dubai, stated “Dubai's first and only marine animal
rescue and rehabilitation facility, Dolphin Bay is a
state of the art 4½ hectare lagoon facility featuring
3 interaction coves complete with sandy beaches.
Guests are able to choose from 3 unique experiences
suitable for different ages and swimming capabili-
ties … An unbelievable experience, that is fun,
educational and conservation minded at the same
time”.

A complainant challenged whether the ad was
misleading because they understood the dolphins at
the facility were wild caught, rather than rescued,
and were not rehabilitated or released back into the
wild.

Virgin Holidays Ltd (Virgin) said they had worked
very closely with Atlantis the Palm resort for a
number of years. They submitted a letter from the
resort in response to the complaint. The letter stated
that the dolphins at the Dolphin Bay facility came
from an existing facility, the Solomon Islands Marine
Mammal Education Centre. The resort denied
partnering with dolphin drive fisheries or non-
professional operators and confirmed that all local
and international wildlife laws were followed in
bringing the dolphins to the resort.

They advised that their definition of “rescue” was to
save from a dangerous or distressing situation and
by “rehabilitation” they meant providing treatment
designed to facilitate the process of recovery from

injury, illness, or disease to as normal a condition as
possible.

Virgin said that Dolphin Bay at Atlantis, the Palm
was equipped with the necessary equipment to save
dolphins from danger or distress as a result of
sickness or beaching and to rehabilitate them to
recovery from injury illness or disease.

Virgin said that, since opening, there had not been
any strandings in the area and the resort had not
had to use their facilities. However, so that they
could be advised of a stranding occurring, they held
an Emergency Response Workshop for Dolphin
Beach Stranding to help advise relevant marine
parties of their facilities and what could be done in
the case of coming across a stranding.

Virgin said despite the substantiation provided by
the resort, they had taken the decision to remove
the claim “Dubai's first and only marine animal
rescue and rehabilitation facility” from their
marketing.

The complaint was upheld. The ASA noted the
response from Virgin and the letter submitted from
the Atlantis, the Palm resort. The ASA considered
that the resort was, in a manner of speaking, a
rescue and rehabilitation facility for marine animals,
in that it had the necessary equipment, expertise
and licence for this kind of activity. The ASA also
noted that, to date, the resort had not rescued or
rehabilitated any animals.

The ASA considered that, without further clarifica-
tion, the average consumer would infer from the
claim, “Dubai's first and only marine animal rescue
and rehabilitation facility” that the animals at the
resort had been rescued and were being rehabili-
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tated with a view to release, where appropriate.
Because the ASA understood that this was not the
case the ASA concluded that the ad was misleading.

(Source: ASA, 28 August, 2013)

Advertising Standards Authority:
Britannia Jinky Jersey 

A brochure entitled “new Pontins” promoted
package holidays including breaks at the Pontins'
Pakefield Holiday Resort. Headline text on pages 30
and 31 stated “Accommodation making the choice
that's right for you”. Under the heading “Self
Catering” text stated “Don't fill the car with the
family shopping, take the easy option and visit our
very own Nisa Convenience Store for all your essen-
tials like bread and milk, to those important Holiday
treats like a decent wine, a cold beer and of course a
few treats for the kids. You can even have all your
Holiday shopping delivered direct to your apartment
on arrival. Get the flexibility of using our fantastic
restaurants and food outlets which give you the
ability to prepare and cook your mealsin [sic] the
comfort of your own Apartment”. Several images of
Pontins' accommodation were featured on the
pages, including an image of a kitchen where a hob,
oven and sink were clearly visible. At the bottom of
the page, footnote text stated “Please note – The
new apartments shown in the images are examples
and used for illustrative purposed only. They are not
representative of all our apartments”.

Further text set out the three accommodation
options for customers: “Classic”, “Popular” and
“Club”. Under the heading “Popular
Accommodation” text stated “Our Popular
Accommodation offers you a comfortable apart-
ment with either 1 or 2 bedrooms. The apartments
include a fitted kitchen, private bathroom, lounge
with TV”. Below, three footprint plans of apartments
catering for different sized groups were shown, all
of which showed a defined kitchen area with an
oven and sink.

The complainant, who had booked a self-catering
holiday at the resort and discovered that a “fitted

kitchen” consisted of a microwave, toaster and a
fridge, all of which were in one of the bedrooms,
challenged whether the ad misleadingly implied that
the self-catering apartments would include a fully
equipped kitchen.

Britannia Jinky Jersey Ltd t/a Pontins (Pontins)
explained that only “Club” or “Classic” apartments
were available at the Pakefield resort, which could
be booked with either Self-Catering or Half-Board
options. They stated that most of those apartments
included a “petite kitchenette” consisting of a
toaster, fridge and a microwave, and that a limited
number of the apartments also included a hob and a
sink. They said the image on the “Accommodation”
pages of the brochure showed their “Popular” apart-
ments, and although one image showed a hob, sink
and oven, the disclaimer stated “The new apart-
ments shown in the images are examples and used
for illustrative purposes only”. They said the
Pakefield resort was being developed during the
time their brochure was going to print and so they
could not use images of the Pakefield apartments,
but they highlighted that the brochure did not claim
that the apartments had a fitted kitchen, and that
they had since added further information on the
relevant pages of their website showing the differ-
ent accommodation options available at the resort.
They also said their call centre staff gave out the full
details of what was in each apartment at the time
of booking.

The complaint was upheld. The ASA understood that
the Pakefield resort had two types of accommoda-
tion, “Club” and “Classic”, and that the majority of
their self-catering apartments included a “petite
kitchenette” which consisted of a fridge, toaster and
microwave. The ASA noted that a limited number of
self-catering apartments also included a hob and a
sink. The ASA understood that the “Accommodation”
pages related to all Pontins' Holiday Parks, that the
images featured showed “Popular” apartments and
that the page included a disclaimer, which stated
“The new apartments shown in the images are
examples and used for illustrative purposes only”.
The ASA noted, however, the general description of
Pontins' self-catered apartments and in particular
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the claim “Get the flexibility of using our fantastic
restaurants and food outlets which give you the
ability to prepare and cook your mealsin [sic] the
comfort of your own Apartment”, and considered
that, in the absence of any text to the contrary,
consumers would understand the descriptor “self-
catering” to mean that the apartments included the
facilities to enable them to prepare and cook a
family meal, such as a hob, oven and sink, rather
than simply a fridge, toaster and microwave.
Therefore, the ASA concluded that the ad was
misleading and in breach of the Code.

(Source: ASA, 28 August, 2013)

Advertising Standards Authority:
Air New Zealand 

A video on Air New Zealand's website,
www.airnewzealand.co.uk, showed various seating
options. The section about the “Skycouch” featured
a couple in a reclining position across the seats. Text
stated “economy skycouch – three seats or a couch?
The choice is yours."

A complainant challenged whether the scene was
misleading, because they were unable to use the
Skycouch in a reclining position as shown.

Air New Zealand (Air NZ) considered the scene was
not misleading or likely to be so and did not believe
it exaggerated the features of the Skycouch. They
pointed out that the text that accompanied the
video described the product as an “economy
skycouch” and referred to a “row of three Economy
seats”, which they believed made it clear that, as
with a single economy seat, space in front of
passengers could be compromised by a reclining seat
or seats, but that the width and length of the
Skycouch was not impacted by the seats in front
being reclined.

Air NZ said the video was shot using an actual
Skycouch; that the dimensions – 1.55 m long and 74
cm across – were stated prominently above the
video and that how the space was used was up to
the individual passenger(s)' preferences and charac-

teristics. They said the seats on which the couple
were shown were partially reclined (they said the
full recline was five inches – approximately 12.5 cm
– as explained in the Skycouch FAQs on Air NZ's
website) and that the seats in front of the couple
were also partially reclined. They were unable to say
to what degree the seats in front were reclined but
did not consider the couple's position would be
unable to be replicated if the seats in front of them
were reclined to a similar degree or even fully
reclined. They supplied photographs of Air NZ staff
replicating the position of the couple in the video
using the Skycouch with the seats in front of them
fully reclined.

Air NZ said the ability of passengers to replicate the
position of the couple in the ad would depend on
their individual characteristics and that the scene
that showed the couple reclined needed to be seen
in the context of the whole of the video and the
description that was contained on the same page.
They said there were a number of potential uses for
the Skycouch, many of which did not require the
seats to be reclined. They said the Skycouch seats
were grouped together in one part of the cabin and
that it would not always be the case that the seat in
front would be reclined, even on longer flights.

The complaint was not upheld. The ASA accepted
that the way in which the space would be used
would be down to individual preference and charac-
teristics, but the ASA also noted that text in the
video stated “economy skycouch – three seats or a
couch? The choice is yours”. Although the scene in
question was one of several that showed how a
Skycouch could be used, the ASA considered that
the ad suggested that two people of typically
average dimensions would be able to recline on the
Skycouch in a similar way to the couple shown in
the ad. Although the complainant had been unable
to do that, the photographs Air NZ had supplied
showed that a couple of typically average dimen-
sions were able to recline on the Skycouch in the
same way as the couple in the ad, and that they
were able to do so even when the seats in the row in
front of them were reclined to their 12.5 cm
maximum, which the ASA considered they very



possibly would be on a long flight. Because of that,
the ASA considered Air NZ had substantiated the
claim suggested by the ad and that it was not
misleading.

(Source: ASA 11 September 2013)

US Department of Transportation

The Department of Transportation (DOT) has
announced that the US in its ongoing effort to
ensure equal access to air transportation for all
travellers, is requiring airline websites and
automated airport kiosks to be accessible to passen-
gers with disabilities. In addition, DOT will allow
airlines to choose between stowing wheelchairs in a
cabin compartment on new aircraft or strapping
them to a row of seats, an option that will ensure
that two manual, folding wheelchairs can be trans-
ported at a time.

The new rules are part of DOT’s continuing imple-
mentation of the Air Carrier Access Act of 1986.

Under the new websites-and-kiosks rule, covered
airlines are required within two years to make pages
of their websites that contain core travel informa-
tion and services accessible to persons with
disabilities, and to make all of their web pages
accessible within three years. Websites are required
to meet the standards for accessibility contained in
the widely accepted Website Content Accessibility
Guidelines (WCAG). The requirement applies to US
and foreign airlines with websites marketing air
transportation to US consumers for travel within, to
or from the United States.

The rule also requires ticket agents to disclose and
offer web-based discount fares to customers
unable to use their sites due to a disability starting
within 180 days after the rule’s effective date.
Airlines are already required to provide equivalent
service for consumers who are unable to use
inaccessible websites. Under the new rule, airlines
must also offer equivalent service to passengers
with disabilities who are unable to use their
websites even if the websites meet the WCAG
accessibility standards.

In addition, any automated kiosks installed at US
airports for services – such as printing boarding
passes and baggage tags – must be accessible to
passengers with disabilities until at least 25 percent
of all kiosks at each airport location are accessible.
Even if no new kiosks are installed, 25 percent of
kiosks at each airport location must be accessible
within 10 years. The standards for accessible kiosks
are based on those set by the US Department of
Justice for ATM and fare machines in its 2010
Americans with Disabilities Act rule as well as the
Section 508 standards for self-contained closed
products, such as copiers.

DOT’s wheelchair rule provides airlines with more
flexibility because it permits airlines to transport
passenger wheelchairs by strapping them across a
row of seats using a strap kit that complies with
applicable safety standards, in addition to stowing
them in a closet or similar compartment. In 2008,
DOT issued a rule prohibiting airlines from using the
seat-strapping method on new aircraft as an alter-
native to stowing the manual wheelchair in a closet
or similar compartment. In that same rule, DOT
allowed the use of a seat-strapping method on
existing aircraft. Based on a fuller evaluation of the
costs and benefits, DOT has now revised its position
to also allow the use of seat-strapping on new
aircraft subject to certain conditions. For example,
if an airline chooses to use the seat-strapping
method to stow a wheelchair, it must transport two
wheelchairs in the cabin if requested unless stowing
the second wheelchair would displace other passen-
gers.

If an airline chooses to use a closet to stow a wheel-
chair, then it will still be required to stow only one
wheelchair in the cabin. However, in this case it
must install a sign or placard prominently on the
closet indicating that a wheelchair and other assis-
tive devices are to be stowed in this area with
priority over other items brought onto the aircraft
by other passengers or crew, including crew luggage.

The rule on accessible websites and kiosks is avail-
able on the Internet at www.regulations.gov, docket
DOT-OST-2011-0177.

(Source: DOT, 4 November 2013)
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US Department of Transportation

The DOT has fined US Airways $1.2 million for
failing to provide adequate wheelchair assistance to
passengers in Philadelphia and Charlotte, N.C. The
fine is one of the largest ever assessed by DOT in a
disability case.

Under DOT’s rules implementing the Air Carrier
Access Act, airlines are required to provide free,
prompt wheelchair assistance upon request to
passengers with disabilities. This includes helping
passengers to move between gates and make
connections to other flights.

In one of its periodic reviews of airline compliance
with DOT rules, the Department’s Aviation
Enforcement Office found that US Airways commit-
ted a significant number of violations of the
requirements for wheelchair assistance during 2011
and 2012 at Philadelphia International Airport and
Charlotte Douglas International Airport. As part of
its review, the Enforcement Office examined approx-
imately 300 complaints filed by passengers with the
airline and DOT relating to incidents at Philadelphia
and Charlotte, which covered only a sample of
complaints filed over two years against US Airways
for the two airports. The airline’s use of a combina-
tion of electric carts and wheelchairs to carry
passengers between gates required frequent trans-
fers and led to long delays. Some passengers missed
connections because of the delays or were left
unattended for long periods of time.

Of the $1.2 million fine, US Airways may use up to
$500,000 for improvements in its service to passen-
gers with disabilities that are beyond what DOT rules
require. These include hiring managers to ensure the
quality of the airline’s disability services in
Philadelphia and Charlotte, creating a telephone line
to assist these passengers, purchasing tablets and
other equipment to monitor assistance requests,
providing compensation to passengers with disabil-
ity-related complaints, and programming the
airline’s computers so that boarding passes identify
passengers who request special services.

(Source: DOT, 4 November 2013)

US Department of Transportation

The DOT has fined two ticket agents for violating
the Department’s rules on disclosure of code-share
flights. The DOT issued a $125,000 fine against
Carlson Wagonlit Travel and a $65,000 fine against
Frosch International Travel, and both companies
were ordered to cease and desist from further viola-
tions. The amount of the fines was based on the
specific circumstances of the individual cases. The
consent orders are part of an ongoing effort by DOT
to ensure that ticket agents comply with the code-
share disclosure rules.

Under code-sharing, an airline sells seats on flights
using its designator code, but the flights are
operated by a separate airline.

In this case, the DOT’s Aviation Enforcement Office
made telephone calls to a number of agents during
January and February of 2013 and inquired about
booking certain flights. During these calls, the reser-
vations agents for both companies failed to disclose
that the flights were being operated under code-
share arrangements. The agents identified only the
name of the airline marketing the flight and not the
name of the airline operating the flight. This
violated DOT rules requiring airlines and ticket
agents to inform consumers if a flight is operated
under a code-share arrangement, as well as disclose
the corporate name of the transporting airline and
any other name under which the flight is offered to
the public.

(Source: DOT, 23 October 2013)

National Consumer Agency,
Ireland

In May 2013, the NCA commenced an enforcement
action against Ryanair Limited as it did not provide
an email on its website so that consumers could
contact it quickly and in a direct and effective way.

The NCA saw this as a contravention of E-Commerce
legislation. Under this legislation traders providing
an e-commerce service, including airlines, must
provide consumers with an email address.
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The NCA issued Ryanair with a Compliance Notice,
under the Consumer Protection Act 2007, directing
that they provide an email address on their website.

Ryanair exercised its right of appeal to the Compliance
Notice to the Swords District Court, and the case was
due before the Court on 30 September but on the
morning of the hearing Ryanair informed the Court
that the appeal was being withdrawn. Therefore the
Compliance Notice issued by the Agency stands.
Ryanair has published an email address on its website.
This follows action the NCA successfully brought
against Aer Lingus for a similar issue.

(Source: National Consumer Agency, Ireland, 

30 September 2013)

Commission for Aviation
Regulation, Ireland

The CAR received 1416 queries during the six month
period from 1st January to the 30th June 2013. This
figure represents a 9% reduction in the number of
queries received during the same period in 2012.

Of the 1416 queries received, 838 related to an
assortment of baggage, pricing, safety and air
carrier policy issues. The CAR responded to each of
these queries individually, referring passengers to
the appropriate bodies where possible. 

The remaining 578 queries constituted valid
complaints under the Regulation and therefore
required investigation by the appropriate national
enforcement body. 

As of the 1st October 2013, four-fifths of the
complaints received during the first half of the year
(298 out of 346) were concluded. Of these 298
cases, the final outcomes were as follows:

• In 38 cases the passengers received either a
refund of the cost of their ticket (where appro-
priate) or reimbursement of expenses incurred
as a result of the air carrier’s failure to provide
the care and assistance set out in Article 9 of
the Regulation. 

• In 45 cases the air carrier paid compensation. 

• In 90 cases the air carrier successfully demon-
strated that ‘extraordinary circumstances’
existed and that all reasonable measures to
avoid the cancellation/delay were taken. 

• In 161 cases the complaint was either
withdrawn, resolved directly with the air carrier
or the infringement was such that no individual
redress could be obtained for the passenger.

(Source: CAR 14 October 2013)

European Court of Human Rights

In its decision in the case of Gahramanov v
Azerbaijan (application no. 26291/06) the European
Court of Human Rights has, by six votes to one,
declared the application inadmissible. The decision is
final.

The case concerned an airline passenger who
complained in particular that his detention by the
State Border Service (SBS) for airport security
checks had been unlawful.

The Court considered that the period during which
the applicant had been compelled to stay at the
airport had not exceeded the time strictly necessary
for fulfilling the relevant administrative formalities
in order to clarify his situation. Indeed, his detention
had not lasted more than a few hours and he had
been allowed to leave the airport immediately after
the checks had been carried out. Therefore, the Court
concluded that his detention had not amounted to a
deprivation of liberty within the meaning of Article 5
§ 1 (right to liberty and security).

This is the first time the Court has dealt with the
issue of deprivation of liberty in the context of
airport security checks.

Principal facts
The applicant, Adil Soltan Oglu Gahramanov, is an
Azerbaijani national who was born in 1957 and lives
in Baku. Following a judgment of 2001, upheld on
appeal in 2002, Mr Gahramanov was convicted of
several criminal offences and sentenced to ten years’
imprisonment. He was later released from serving
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the remainder of his sentence by a presidential
pardon of 2005.

In July 2006, Mr Gahramanov was stopped at Baku
airport following passport control as his name
appeared in the Azerbaijani authorities’ database
with an indication “to be stopped”. He was then
prevented from boarding and taken to a room of the
SBS for further clarification of his situation. His
luggage was searched and, although he was not
handcuffed or confined in a special detention facil-
ity, he was not free to leave the room.

After it was discovered that the aforementioned
indication was the result of an administrative
mistake – the Ministry of National Security had
failed to delete his name from the authorities’
database following his presidential pardon – Mr
Gahramanov was allowed to leave the airport. 

He claimed his detention had lasted approximately 
4 hours, while the Azerbaijani authorities
maintained it had only lasted 2 hours.

On an unspecified date, Mr Gahramanov brought an
action against the SBS. His claim was dismissed in a
judgment of 2006, which was upheld on appeal in
February 2007. He lodged a cassation appeal but the
Supreme Court upheld the Court of Appeal’s
judgment in May 2007.

The application was lodged with the European Court
of Human Rights on 21 June 2006. Relying on
Article 5 § 1 (right to liberty and security), 
Mr Gahramanov complained in particular that he
had been detained at the airport in 2006 without
any legal basis.

Decision of the Court
The Court had to examine whether there had been a
deprivation of liberty to which Article 5 applied. In
order to do so, it had to assess the specific situation
in Mr Gahramanov’s case and take into account a
whole range of factors, such as the type, duration,
effects and manner of implementation of the
measure in question. It reiterated that the context in
which detention took place was an important factor
since situations commonly occurred in modern

society where the public could be called on to
accept restrictions on their freedom of movement or
liberty in the interest of the common good. It
considered in this respect that where a passenger
was stopped during border control in an airport by
officers of the border service in order to clarify his
or her situation, and where this detention did not go
beyond the time strictly necessary to accomplish
relevant formalities, no issues arose under Article 5.

In this case, the detention had not exceeded a few
hours. Indeed, even assuming that Mr Gahramanov
had been detained for approximately 4 hours at the
airport as he claimed, nothing proved that his stay
in the SBS room had exceeded the time strictly
necessary for searching his luggage and fulfilling
the relevant administrative formalities for the clari-
fication of his situation. Furthermore, the SBS
officers had had reasonable grounds to believe that
there had been a need to carry out further checks
on Mr Gahramanov’s identity. Lastly, he had been
free to leave the airport immediately after the clari-
fication of his situation. Therefore, the Court
concluded that Mr Gahramanov’s detention had not
amounted to a deprivation of liberty within the
meaning of Article 5 § 1.

(Source: ECHR 7 November 2013)

CJEU

Judgment in Case C-509/11 ÖBB-
Personenverkehr AG 
The regulation on rail passengers’ rights and obliga-
tions provides that the liability of railway
undertakings in the case of delay is governed by the
Uniform Rules concerning the Contract for
International Carriage of Passengers and Luggage by
Rail, subject to the applicable provisions of the
regulation.

In accordance with the Uniform Rules, which are
part of international law and are reproduced in the
annex to the regulation, the railway carrier is liable
to the passenger for the loss or damage resulting
from the fact that, by reason of the late running of



a train, his journey cannot be continued or continu-
ation of the journey could not reasonably be
required the same day. However, the carrier is
exempt from liability where the delay is attributable
to force majeure, namely, inter alia, circumstances
not connected with the operation of the railway
which the carrier could not avoid. The regulation
provides that a passenger facing a delay of an hour
or more may request a partial reimbursement of the
price paid for the ticket from the railway undertak-
ing. The amount of that compensation is at least
25% of that price in the event of a delay of between
60 and 119 minutes and 50% in the event of a delay
of 120 minutes or more. The regulation provides for
no exception to that right to compensation where
the delay is attributable to force majeure.

Against that background, the
Verwaltungsgerichtshof (Administrative Court,
Austria) asked the Court of Justice whether a
railway undertaking may be discharged from its
obligation to pay compensation where the delay is
attributable to force majeure. The Administrative
Court is required to rule on an action brought by
Austrian railway carrier ÖBB-Personenverkehr AG
against the Austrian rail network control commis-
sion’s decision requiring it to delete from its general
terms and conditions a provision which excluded
any right to compensation in cases of force majeure.
In its judgment, the Court found, first, that the
regulation itself does not exempt railway undertak-
ings from the obligation to pay compensation where
the delay is attributable to force majeure.

The Court then noted that the Uniform Rules, which
exempt the carrier from its obligation to pay
compensation in cases of force majeure, relate only
to the right of passengers to receive compensation
for damage or loss resulting from the delay or
cancellation of a train. On the other hand, the
compensation provided for by the regulation, calcu-
lated on the basis of the ticket price, has a very
different purpose, which is to compensate the
passenger for the consideration provided for a
service which was not supplied in accordance with
the transport contract. It is also a fixed-rate
standard form financial compensation, unlike that

provided for under the system of liability established
by the Uniform Rules, which requires an individual
assessment of the damage suffered. Moreover, as
those two liability systems are quite different, in
addition to receiving fixed rate compensation,
passengers may also bring a claim for compensation
under the Uniform Rules.

In those circumstances, the Court found that the
carrier’s grounds of exemption from liability under
the Uniform Rules are not applicable in the context
of the liability system established by the regulation.
In that regard, the Court noted that the regulation’s
travaux préparatoires unequivocally indicate that
the EU legislature intended to extend the obligation
to pay compensation to those cases in which carriers
are exempt from their liability to pay compensation
under the Uniform Rules.

The Court also rejected the argument that the rules
relating to force majeure set out in the provisions on
the rights of passengers travelling by other modes of
transport, such as by plane, boat, bus and coach, are
applicable by analogy. Since the different modes of
transport are not interchangeable as regards the
conditions of their use, the situation of undertak-
ings operating in different transport sectors is not
comparable.

In those circumstances, the Court found that a
railway undertaking may not include in its general
terms and conditions of carriage a clause under
which it is exempt from its obligation to pay
compensation in the event of a delay where the
delay is attributable to force majeure. 

(Source: CJEU, 26 September 2013)

CJEU 

CHS Tour Services GmbH v Team4 Travel
GmbH Case C-435/11
Team4 Travel, a travel agency established in
Innsbruck (Austria) and specialising in the sale of
snow holidays and skiing lessons in Austria for
British schoolchildren, stated in its English-language
brochure for the 2012 winter season that various
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hotels could be booked for certain dates exclusively
through its services. In fact, the hotels concerned
had, by contract, guaranteed such exclusivity for
Team4 Travel.

The hotels concerned did not, however, honour that
exclusivity and granted certain quotas for the same
dates to CHS Tour Services, a competing travel
agency also located in Innsbruck, although Team4
Travel was not aware of that fact at the time its
brochures were distributed.

Being of the opinion that the exclusivity statement
contained in Team4 Travel’s brochures infringed the
prohibition of unfair commercial practices, CHS
asked the Austrian courts to prohibit Team4 Travel
from using the statement. The two lower courts
rejected that application, on the ground that,
according to them, there was no unfair practice. In
the light of the guarantees of exclusivity that it had
been given by the hotels, Team4 Travel had complied
with the requirements of professional diligence. CHS
then brought an appeal on a point of law before the
Oberster Gerichtshof (Supreme Court, Austria).

The Supreme Court observed that the information
relating to exclusivity, contained in Team4 Travel’s
brochures, was objectively incorrect. Since it satis-
fied all of the criteria expressly laid down in that
regard by the Unfair Commercial Practices Directive,
that information constituted, from the viewpoint of
the average consumer, a misleading commercial
practice. Nonetheless, in the light of the general
scheme of the directive, the national court asked
whether, before categorising a practice as mislead-
ing, and therefore as unfair and prohibited, it was
necessary to determine, in addition to those criteria
being satisfied, whether that practice was contrary
to the requirements of professional diligence, which
would not be the case in this instance, since Team4
Travel had done everything to secure the exclusivity
it claimed in its brochures. The Oberster Gerichtshof
therefore asked the Court of Justice to interpret that
directive.

In the judgment, the Court in response has stated
that, if a commercial practice satisfies all the criteria
expressly set out in the provision of the directive
which specifically governs misleading practices in

relation to the consumer, it is not necessary to
determine whether such a practice is also contrary
to the requirements of professional diligence as
referred to in that directive in order for it legiti-
mately to be regarded as unfair and, therefore,
prohibited.

According to the relevant provision of the directive,
the misleading nature of a commercial practice
derives solely from the fact that it is untruthful
inasmuch as it contains false information or that,
generally, it is likely to deceive the average
consumer in relation to, inter alia, the nature or
main characteristics of a product or a service and
that, therefore, it is likely to cause that consumer to
take a transactional decision that he would not have
taken if there had been no such practice. Thus, the
constituent features of a misleading commercial
practice are in essence expressed with reference to
the consumer as the person to whom unfair
commercial practices are applied.

When those features are to be found, the practice
must be regarded as misleading and, therefore,
unfair and prohibited, and it is not necessary to
verify the condition – contained in another provi-
sion of the directive setting out the general
definition of unfair commercial practices and relat-
ing to the sphere of the trader  that the practice is
contrary to the requirements of professional
diligence.

Thus, the directive ensures, in cases of misleading
commercial practices, a high level of consumer
protection. Those practices, together with aggressive
commercial practices, constitute by far the most
common unfair commercial practices.

CJEU

Heidemarie Retzlaff v easyJet Airline Co
Ltd (Case C-476/13)
The Bundesgerichtshof (Germany) has made the
following reference for a preliminary ruling. 

May a right to compensation granted under
national law which is intended to reimburse
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additional travel costs incurred as a result of the
cancellation of a booked flight be deducted from
the compensation granted under Article 7 of the
regulation if the air carrier has fulfilled its obliga-
tions under Articles 8(1) and 9(1) of the regulation?

If deduction is possible: does this also apply to the
costs of alternative transportation to the final desti-
nation of the flight?

In so far as deduction is possible: may the air carrier
make the deduction in all cases or is it dependent on
the extent to which it is permitted by national law
or on the extent to which the court considers it
equitable?

In so far as national law is determinant or the court
is required to take a discretionary decision: is the
payment of compensation under Article 7 of the
regulation intended to redress only the inconven-
ience and loss of time suffered by passengers as a
result of the cancellation, or is it intended also to
redress material damage?

CJEU

Peter Link v Condor Flugdienst GmbH
(Case C-471/13)
The Amtsgericht Rüsselsheim (Germany has made
the following reference for a preliminary ruling. 

Is there also a right to compensation analogous to
Articles 6 and 7 of Regulation No 261/2004 where
the arrival of the flight originally booked by the
passengers is delayed by more than three hours, the
passengers however in the meantime –after a long
flight departure delay had already occurred – volun-
tarily, autonomously and on their own account
arranged replacement transportation with another
airline company and therefore do not travel on the
originally booked flight, the passengers arriving at
the destination airport, on the replacement trans-
portation, at a time which is more than three hours
after the scheduled arrival time of the flight origi-
nally booked?

If the first question is to be answered in the affirma-
tive: is it decisive for the creation of a right

analogous to Articles 6 and 7 of Regulation (EC) No
261/2004 that the voluntary and autonomous
choice of replacement transportation with another
airline company is made at a time when the delay in
any event is already five hours pursuant to Article
6(1)(c)(iii) and Article 8(1)(a) of Regulation (EC) No
261/2004?

CJEU

Germanwings GmbH v Ronny Henning
(Case C-452/13)
The Landesgericht Salzburg (Austria) has made the
following reference for a preliminary ruling. 

What time is relevant for the term ‘time of arrival’
used in Articles 2, 5, 6 and 7 of Regulation (EC) No
261/2004 of the European Parliament and of the
Council of 11 February 2004 establishing common
rules on compensation and assistance to passengers
in the event of denied boarding and of cancellation
or long delay of flights, and repealing Regulation
(EEC) No 295/91:

(a) the time that the aircraft lands on the runway
(‘touchdown’);

(b) the time that the aircraft reaches its parking
position and the parking brakes are engaged or
the chocks have been applied (‘in-block time’);

(c) the time that the aircraft door is opened;

(d) a time defined by the parties in the context of
party autonomy.

CJEU

Jürgen Hein, Hjördis Hein v Condor
Flugdienst GmbH (Case C-353/13)
The Amtsgericht Rüsselsheim (Germany) has made
the following reference for a preliminary ruling.

1. Are adverse actions by third parties acting on
their own responsibility and to whom certain
tasks that constitute part of the operation of an
air carrier have been entrusted to be deemed to

324 [2013] T R A V E L L A W Q U A R T E R L Y



be extraordinary circumstances within the
meaning of Article 5(3) of Regulation No
261/2004?

2. If the answer to Question 1 is in the affirmative,
does the assessment of the situation depend on
who (airline, airport operator etc.) entrusted the
tasks to the third party?

CJEU

Ilona Baradics and Others v QBE
Insurance (Europe) Limited
Magyarországi Fióktelepe, Magyar
Állam (Case C-430/13)
The Fövárosi Ítél tábla (Hungary) has made the
following reference for a preliminary ruling.

Has the national legislature properly complied with
Articles 7 and 9 of Directive 90/314/EEC, that is to
say, has it ensured effective protection for individu-
als in the event of insolvency on the part of travel
organisers or retailers, in so far as it has made provi-
sion that the value of the financial security provided
by the travel organiser or retailer is to be adjusted to
a set percentage of anticipated net revenues from
the sale of the tourist package or to a minimum
amount? In so far as it may be found that there is
an infringement on the part of the State, is that
infringement sufficiently serious as to entail liability
for damage?

Advertising Standards Authority
New Zealand: SA New Zealand:
Ramada Suites Nautilus

The AA Travel website, wwwaatravel.co.nz, showed 13
results for accommodation in Orewa. Included was an
advertisement for Ramada Suites Nautilus Orewa
with prices for accommodation over a seven day
period. The per night prices ranged from $169 to $1. 

The complainant said the advertisement was “false
and deceptive” as when they had tried to book at

these prices, they were not available. “When you
speak to the Nautilus and AA they tell us that this is
just the best rate for that day and that to get this
rate, you would have to change rooms each day.”

The Chairman noted the complainant’s concern with
regard to the prices advertised and what was avail-
able when they went to make a booking. However,
in the Chairman’s view, the per night room rates
were indicative, and by clicking on the “book now”
button on the website, a full list of the types of
rooms available and the price per night was clearly
set out for consumers. Based on the website images
before her, the Chairman did not consider that the
advertisement had met the threshold to be likely to
mislead and deceive consumers and it had been
prepared with a due sense of social responsibility. In
the Chairman’s view, there was no apparent breach
of the Code of Ethics.

Accordingly, the Chairman ruled that there were no
grounds for the complaint to proceed.

(Source: ASA New Zealand, 24 July 2013)

German Supreme Court

In judgments issued in two parallel cases, the
German Supreme Court (BGH) has held that a bird
strike constitutes extraordinary circumstances and
thus exempts the air carrier from the obligation to
pay compensation to the passengers in cases of
cancellation or long delay if the air carrier can prove
that it had taken all reasonable measures to avoid
the cancellation or delay. The Supreme Court
reasoned that bird strikes were unforeseeable and
unforestallable events for air carriers. It was not the
responsibility of an air carrier to take any measures
to scare birds from airports and their neighbour-
hood.

In the first case, the plaintiff had booked a return
flight from Frankfurt to Banjul via Brussels. The
return flight could not depart on time because a
bird strike had happened to the engine of the
aircraft when landing in Banjul. As the aircraft could
not be repaired within a short time, a substitute
aircraft was sent from Brussels which delayed the
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departure of the return flight for one day.

The second case concerned a flight from
Fuerteventura to Hannover and the birdstrike
happened when the aircraft was about to take off.
The plaintiff was re-booked to another flight
departing on the next day.

While in the first case the BGH upheld the dismissal
of the claim, it referred the second case back to the
court of appeal because no findings had been made
about the measures taken by the air carrier.

(Source: IFTTA News, 25 September 2013)

Delta Airlines

A federal judge has dismissed a putative class action
lawsuit against Delta Air Lines Inc. by Europeans
who were trying to hold the airline company to
European Union regulations (Volodarskiy, et al. v.
Delta Airlines Inc., Case No. 1:11-cv-00782, in the
US District Court for the Northern District of
Illinois).

Gennadiy Volodarskiy and Oxana Volodarskaya filed
the Delta Airlines class action lawsuit in February
2011 after their flight from Heathrow Airport in
London, England, to Chicago O'Hare International
Airport was delayed for more than eight hours.

The couple argued to the US District Court for the
Northern District of Illinois that Delta is supposed to
compensate them for any flight delays or cancella-
tions, according to European Union regulations.
They argued that the EU regulation did not limit the
enforcement of the law to EU member states.

"EU 261 requires airlines to provide standardized
compensation to passengers for certain delays and
cancellations of flights departing from or arriving in
EU Member States,” the judge wrote in summary of
the EU law. “Because Plaintiffs did not receive
compensation for their delayed and cancelled
flights, they claim that Delta violated EU 261."

However, US District Court Judge Edmond E. Chang
dismissed their case against Delta saying that the
while the European Union may require airlines to
give passengers compensation when flights are

delayed or cancelled, that it specifically says that its
airline compensation rule does not apply to
nonmember countries.

"EU 261 does not provide a cause of action that can
be brought in the courts of non-Member States,”
Judge Chang said in his October 17 decision. “The
regulation's enforcement provisions are all directed
at mechanisms of the member states … So the one
time that EU 261 refers to benefits or compensation
in a non-member country, EU 261 says that the
regulation does not apply."

“In short, by its own terms, EU 261 does not provide
a cause of action that can be brought in the courts
of non-member states,” he added.

Although the judge's ruling brings an end to this
putative class action lawsuit against Delta, four
other lawsuits making similar accusations against
other airlines have been filed in the same federal
court by the same attorneys representing this
European couple.

Judge Chang said that while Delta's first argument
“that EU 261, by its own terms, does not provide for
enforcement outside of EU member states” is
enough to warrant dismissing the lawsuit,” he
addressed Delta's other two arguments “for the sake
of completeness."

Delta also argued that the Airline Deregulation Act
and the Montreal Convention should also preclude
the claim against the airline as well as international
comity, when a court shows reciprocity with a court
in another country by taking into account that
country's laws and judicial decisions.

The judge from the Northern District of Illinois
argued that these other two arguments were not
sufficient on their own — that the Airline
Deregulation Act that prevents individual states in
the United States from regulating price, routes or
other such things, that it did not apply to the EU
because the EU was not a state in the United States
and that international comity would not prevent the
court from taking up this case since “United States
citizens are on both side of the dispute."

(Source: topclassactions.com, 31 October 2013)
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