
OFT seeks evidence of

timeshare resale scams

The OFT is appealing for complaints from timeshare
owners who have received unsolicited approaches by
scammers claiming to be resale agents and promis-
ing a ‘guaranteed buyer’ and a high price for their
unwanted timeshare.

The OFT is aware that many owners have already lost
hundreds of pounds to bogus timeshare resale
companies with some having also been conned into
paying thousands of pounds to obtain bogus holiday
club membership on the basis of false promises.

Typical complaints state that the owner of a
timeshare has been subject to an unsolicited
telephone call by a bogus timeshare resale company
which claims that a ‘definite buyer’ has been found
for their timeshare and that an above market offer
has been made to buy it.

Consumers are first tricked into making an upfront
payment of several hundred pounds, to cover so-
called ‘administration costs’ or ‘land registry
charges’ but then the ‘definite buyer’ falls through.
The consumer is subsequently asked to attend a
meeting with another buyer, often referred to as a
‘corporate buyer,’ to discuss their offer. Often these
meetings take place abroad, most commonly in a
Spanish resort or other holiday destination where
the consumer is made to sit through a high pressure
sales presentation often lasting several hours. They
will be offered membership of a bogus holiday club
in exchange for their timeshare plus an additional
payment of several thousand pounds. The OFT is
warning timeshare owners to be cautious if they

receive an unsolicited approach by a company
claiming to be able to sell their timeshare who:

• requests an up-front fee such as an administra-
tion fee, VAT, land registry charge or insurance
cover

• offers an unrealistic purchase price – often
higher than the original purchase price

• says they have a confirmed buyer waiting or a
‘corporate buyer’

• pressures you into making a decision on the
spot

• asks you to go abroad to complete a sale.

Genuine avenues for timeshare resale do exist but
the OFT advises owners to always take advice first,
do some research on the company making the offer
and to check out the truthfulness of any promises
made before making a decision.

The OFT is asking any UK consumers who have lost
money to timeshare resale scammers to make
contact and provide it with written information and
documentation. The OFT is appealing for informa-
tion from consumers who, having signed up,
attended a holiday club presentation in Spain and
having purchased holiday club membership found
the services on offer in terms of range, price and
quality of holidays not as promised by the salesmen.
The OFT cannot intervene in an individual case or
get consumers’ money back for them, but the
evidence provided could strengthen any enforce-
ment action to be taken by the Spanish authorities
and ensure that those who mislead consumers are
prevented from doing so in the future. Any
consumers with a complaint about timeshare resale
scammers or bogus holiday club operators should
write to the OFT at: ScamBusters, Bogus Holiday
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Club Project, OFT, Fleetbank House, 2-6 Salisbury
Square, London EC4Y 8JX. The OFT will acknowledge
all receipts and will contact consumers again should
we require further details.

Mike Haley, OFT Director of Consumer Protection,
said:

‘As the public has become more aware of the dangers
of bogus holiday clubs and the tricks used, so the
scammers have changed their tactics. Increasingly
timeshare owners are being targeted with the bait of
a fictitious timeshare resale used as a means of
hooking consumers into buying a bogus holiday club
membership.’

Elisabetta Sciallis, from the UK European Consumer
Centre (UK ECC) which provides free and confiden-
tial information and advice for the resolution of
consumer cross-border disputes said:

‘This issue is a major threat to consumers and we
encourage consumers to support the OFT initiative.
The UK ECC has seen an increase in the number of
complaints related to timeshare resale operators.
Overall 40 per cent of the cases dealt with by the UK
ECC involve timeshare resale, Holiday Club and
similar products.’ 

(Source: OFT, 4 February 2009)

Airline Passenger Rights (1)
Canadian Initiative

On September 5, 2008, Canadian Transport Minister
Lawrence Cannon announced the passage of Flight
Rights Canada, a governmental initiative designed
to strengthen consumer protection for the travelling
public. This passenger rights initiative was launched
after the House of Commons unanimously approved
a motion (in a 249-0 vote) on June 12, 2008 to
model an air passenger bill of rights after those
currently in place in Europe and debated in the
United States.

Flight Rights Canada applies only to Canadian-
based airlines and seeks to raise consumer awareness
of their rights when travelling by air. According to

Minister Cannon, “Through Flight Rights Canada, air
travellers will be reassured that options are available
to them if they are inconvenienced. Consumer
protection is important to our government and
that’s why we are taking further action.”

The Canadian initiative builds on a 2007 amendment
to the Canada Transportation Act that requires
airlines to prominently display their terms and
conditions of carriage at their business offices and
on their Web sites. An informal complaint process
within the Canadian Transportation Agency also was
made available by the amendment.

Flight Rights Canada entitles air travellers to easily
access information regarding air transportation
services, including flight cancellations, delays, and
services available for disabled passengers. The
awareness campaign reminds travellers of their right
to ask for and receive a carrier’s terms and condi-
tions of carriage. The initiative requires carriers to
address matters such as compensation for lost and
damaged baggage and for denied boarding as a
result of over-booked flights, delays, cancellations
and passenger re-routing. Flight Rights Canada also
explains the process for filing an informal complaint
with the airline and with the Canadian
Transportation Agency when a passenger believes an
air carrier has breached its commitments or obliga-
tions. The agency, an administrative tribunal with
quasi-judicial powers, may order an airline to take
corrective measures. 

(Source: Holland and Knight, November 20, 2008. For
more information go to www.hklaw.com/id31/)

Airline Passenger Rights (2): US
Department of Transportation 

Following a consultation the US Department of
Transportation is proposing new rules to improve
the position airline consumers. The proposed rules
will: (1) Require air carriers to adopt contingency
plans for lengthy tarmac delays and to incorporate
these plans in their contracts of carriage, (2) require
air carriers to respond to consumer problems, (3)
declare the operation of flights that remain chroni-
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cally delayed to be an unfair and deceptive practice
and an unfair method of competition, (4) require air
carriers to publish delay data on their Web sites, and
(5) require air carriers to adopt customer service
plans, incorporate these in their contracts of
carriage, and audit their adherence to their plans.
They have decided not to propose rules to require air
carriers to publish complaint data on their Web sites
or to report on-time performance of international
flights. They are proposing that the rules take effect
180 days after their publication. They invite all
interested persons to comment on their proposals.
Their final action will be based on the comments
and supporting evidence and their own analysis and
regulatory evaluation, and on the ongoing work of
the National Task Force to Develop Model
Contingency Plans to Deal with Lengthy Airline On-
Board Ground Delays (Tarmac Delay Task Force).

(Source: US DoT. For further information see
‘Enhancing Airline Passenger Protections’, 73 Fed.

Reg. 74585, Dec. 8, 2008)

Airline Passenger Rights (3) US
Senate Passenger Bill of Rights

Senator Barbara Boxer and Senator Olympia Snowe
introduced the Airline Passengers Bill of Rights in
the Senate on January 13. The bill will give airline
passengers legal rights by preventing them from
being held indefinitely on planes, ensuring passen-
gers’ needs are met, and helping airlines coordinate
with government agencies.

The main provisions of the new bill are:

• Airlines to offer passengers the option of safely
deplaning once they have sat on the ground for
three hours after the plane door has closed.

• Airlines to provide passengers with food,
potable water, comfortable cabin temperature
and ventilation, and adequate restrooms while
a plane is delayed on the ground.

• A consumer complaint hotline so that passen-
gers can alert the agency about delays.

• Airports and airlines to develop contingency
plans to be reviewed and approved by DOT, and

fines for air carriers and airports that do not
submit or fail to comply with contingency
plans.

(Source: Michael Wukoschitz, IFTTA – International
Travel and Tourism News January 14, 2009)

European Court of Justice

Article 5 of the E-Commerce Directive 2000/31/EC
provides that the service provider shall render easily,
directly and permanently accessible to the recipients
of the service and competent authorities his details,
including his electronic mail address, which allow
him to be contacted rapidly and communicated with
in a direct and effective manner.

In a decision of Oct. 26, 2008 ECJ ruled that Art. 5
must be interpreted as meaning that a service
provider is required to supply to recipients of the
service, before the conclusion of a contract with
them, in addition to its electronic mail address,
other information which allows the service provider
to be contacted rapidly and communicated with in a
direct and effective manner. But that information
does not necessarily have to be a telephone number.
The information may also be in the form of an
electronic enquiry template through which the
recipients of the service can contact the service
provider via the internet, to whom the service
provider replies by electronic mail except in situa-
tions where a recipient of the service, who, after
contacting the service provider electronically, finds
himself without access to the electronic network,
requests the latter to provide access to another,
non-electronic, means of communication.

Given the increasing number of online bookings of
travel and tourism services, this decision is of signif-
icant importance for the European stakeholders in
tourism. (Case C-298/07, Bundesverband der
Verbraucherzentralen und Verbraucherverbände —
Verbraucherzentrale Bundesverband eV v deutsche
internet versicherung AG) 

(Source: Michael Wukoschitz, IFTTA – 
International Travel and Tourism News)
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The European Commission

The European Commission has published a Green
Paper on Consumer Collective Redress on how to
facilitate redress in situations where large numbers
of consumers have been harmed by a single trader’s
practice which is in breach of consumer law.
Violations of consumer rules could include
overcharging consumers - through hidden charges
or overbilling - misleading advertising on websites,
or failing to provide compulsory information on
financial products. These kinds of illegal practices, if
they occur to a large number of consumers, can
cause considerable damage to consumers, generate
unfair competition and distort markets. The Green
Paper identifies barriers to effective consumer
redress in terms of access, effectiveness and afford-
ability and presents various options to close the
gaps identified. The options set out in the Green
Paper seek to ensure that consumers who are victims
of illegal commercial practices can get compensated
for their losses, while avoiding unfounded claims.
Comments on the Green Paper can be submitted
until 1 March 2009

EU Consumer Commissioner Meglena Kuneva said: 

Consumers who are victims of illegal activities, such
as overcharging, misleading advertising or outright
scams, have a right to compensation. Currently,
particularly where there are small scattered claims,
this right is often theoretical because of the obsta-
cles to exercising it in practice. There is a justice gap,
a welfare gap and there are black holes in our redress
system that is leaving consumers with nowhere to
go. The present situation is clearly unsatisfactory. We
must find a way to make the basic right to consumer
redress a reality for more people.

The current situation

As mass consumer markets expand in size and even
become cross-border, very large numbers of
consumers can be harmed by the same or a similar
practice of a trader. The effect of a malpractice can
be so widespread as to distort markets. For example,
UK banks are under investigation for having system-

atically imposed excessive charges on hundreds of
thousands of consumers whose accounts became
overdrawn. A group of consumers in Portugal took
action against a telecom company which had
charged its 3 million clients a ‘start up fee’.
Following their joint complaint, the Lisbon Court
ruled that the charge was illegal and had to be
refunded to the clients. The compensation awarded
to consumers has been in the order of 70 million
Euros.

The problem

Consumers can always go to court to obtain individ-
ual redress. Mass claims could then in principle be
resolved with a large number of individual claims.
However, studies carried out by the Commission
indicate that currently when consumers affected by
a malpractice want to pursue a case, they face
substantial barriers in terms of access, effectiveness
and affordability. 

Since, where it exists, collective redress can poten-
tially provide a useful complementary means of
reducing consumer detriment, the Green Paper
focuses on collective redress as a tool that could
help solve the problems that consumers face in
obtaining redress for mass claims both in national
and cross-border contexts. 76% of consumers would
be more willing to defend their rights in court if
they could join together with other consumers.
Strengthening the ability of consumers to access
effective redress has several advantages:

• it ensures that consumers harmed by illegal
commercial malpractice are compensated for
their losses;

• it enhances the overall level of respect for EU
law by discouraging companiesfrom engaging
in illegal activities which give them an unfair
competitive advantage against other operators;

In the Green Paper several options are put forward
for debate: (1) no immediate action, (2) co-opera-
tion between Member States extending national
collective redress systems to consumers from other
Member States without a collective redress mecha-
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nism, (3) a mix of policy instruments to strengthen
consumer redress (including collective consumer
alternative dispute mechanisms, a power for
national enforcement authorities to request traders
to compensate consumers and extending small
claims to deal with mass claims), (4) binding or non-
binding measures for a collective redress judicial
procedure to exist in all Member States. A combina-
tion of different elements from these options is also
open to consideration. 

Background

Studies and surveys conducted for the Commission
indicate that obstacles for consumers, including
particularly high costs, risk of litigation, complex
and lengthy procedures, mean that, one out of five
European consumers will not go to court to seek
redress for claims less than 1000 Euros. Half say they
will not go to court to seek redress for less than 200
Euros. Only 13 Member States currently have in
place different national systems providing the possi-
bility of collective redress for consumers. The
evidence is that these national mechanisms have
only been applied in a few cases in recent years. For
example, only four in ten million people every year
have participated in redress actions in Germany,
while the collective redress scheme in Portugal
reached the most people in a single case. 

(See http://ec.europa.eu/consumers/redress_cons/
collective_redress_en.htm)

Class Action in Turkish Hotel Case

More than 400 holidaymakers are to take legal
action over an outbreak of gastric illness at a Turkish
hotel, travel law specialists at Irwin Mitchell have
confirmed.

Guests at the Holiday Village Hotel in Sarigerme
suffered symptoms including severe diarrhoea,
stomach cramps and abdominal pain during last
summer’s holiday season - the fourth outbreak at
the hotel in four years. Salmonella food poisoning
has been confirmed in some of the latest cases.

Clive Garner, head of the Travel Law Team at Irwin
Mitchell Solicitors said: 

So far we have been instructed by more than 400
clients who were guests at the hotel and who wish to
claim damages. Many of our clients are continuing
to suffer with the symptoms of illness many months
after their return from the hotel. Some of them are
likely to suffer permanent health problems. We are
continuing to receive new enquiries about this hotel
and we expect to see a continuing increase in the
number of clients who instruct us over the next few
weeks.

The hotel, previously known as Pegasus Palace,
changed its name in 2007 after experiencing similar
problems. Mr Garner said: “For the past four years
running we have acted for clients who suffered
from salmonella poisoning while staying at the
Holiday Village Hotel. Cases were reported in 2005,
2006 and 2007 when we represented more than 140
guests making claims for compensation. First Choice
has already admitted liability in respect of cases in
2005 and 2006.

We have now received evidence which clearly shows
that there has, yet again, been a major breakdown in
health and hygiene standards at the hotel, as well as
a failure to assist those holidaymakers who fell ill.

How so many guests were exposed to the risk of
illness and actually became ill at this hotel is a
matter of very serious concern for us and our clients.
First Choice has instructed solicitors to act for them
and it is in everyone’s interests to reach a satisfac-
tory conclusion to our clients’ claims as soon as
possible. We hope that this can be achieved shortly.
Failing this, formal legal proceedings will be
commenced against First Choice.

(Source: Irwin Mitchell, January 4, 2009)

Regulation 261/2004 – Germany

The claimant had booked a package tour to Iceland
including a flight from Düsseldorf to Reykjavik via
Amsterdam. Due to a technical problem the flight
from Amsterdam to Reykjavik was delayed. After
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waiting six hours the plaintiff booked a return flight
from Amsterdam to Düsseldorf on his own and
returned home the same day. He argued he had
legally terminated the contract and sued for repay-
ment of the package price as well as compensation
for the costs of his return flight, claiming that under
Reg. 261/2004 a delay of more than five hours
entitled him to cancellation and a free return flight.

The claim was dismissed. The German Supreme Court
(BGH) affirmed its view that Reg. 261/2004 creates
exclusive claims against the operating carrier and it
does not apply to the organiser of a package tour.
Given the complex services under a package tour
contract, a flight delay of more than five hours
would not entitle the consumer to terminate the
contract if the delay had only resulted in missing
one or two out of 14 days of the package tour. 

(Source: Michael Wukoschitz, IFTTA – International
Travel and Tourism News, 15 October, 2008)

Internet Booking Mistake

The claimant wanted to make an online booking of
four tickets for a flight from Stuttgart (Germany) to
San Jose (California). By mistake he clicked San Jose
(Costa Rica) as destination of his flight. As the
booking confirmation he received merely stated ‘San
Jose’ without specifying a country, he only realised
his mistake when checking in at Stuttgart airport. To
get to San Jose (California) he had to purchase
another four tickets for EUR 9,037. Back home he
sued the operator of the online booking portal for
compensation. The Court (Landesgericht München)
dismissed the claim: there was no obligation to
advise the consumer of the existence of similar
named destinations in different countries. Those
who takes the advantages of online booking also
have to take the risk of a false click. As no appeal
was filed, the decision of the court became final. 

(Source: Michael Wukoschitz, IFTTA – International
Travel and Tourism News, 17 November, 2008)

Norway: Market Council Prohibits
Ryanair’s Price Guarantee

On December 8th, 2008 the Market Council issued a
statement on its website that it had upheld the
Norwegian Consumer Ombudsman’s decision that
Ryanair is unable to prove that the airline is the
company that offers the lowest airline fares. Ryanair
is also prohibited by the Market Council from using
its ‘best price’ guarantees in the marketing of airline
tickets.

Lowest fare guarantees and various best price state-
ments are often used by participants in markets
with a high level of competition and with a focus on
price marketing. Ryanair’s statement, word for word,
implies that the consumers do not have to check the
prices of airline tickets at other airlines. Such state-
ments are detrimental to the air passengers. This is
the reason why we chose to submit the case to the
Market Council, says Consumer Ombudsman Bjørn
Erik Thon.

Imaginary price guarantee

The background to the case was that the Consumer
Ombudsman asked Ryanair to prove its statement
that they have the lowest fares in the market.
Ryanair was unable to provide satisfactory
documentation.

The conditions for the use of the guarantee also
contained so many limitations that the use of the
guarantee in itself was misleading for the consumer.
Ryanair demanded that the ticket in question had to
be a return ticket and the consumer also had to find
a lower fare offered by another airline within an
hour after the booking from Ryanair. These condi-
tions made the price guarantee imaginary, says Thon.

Fine

In its ruling dated the 3rd of November 2008, the
Market Council prohibited Ryanair from using the
statement ‘Ryanairs lowest fare guarantee - or we
pay you double the difference’, or similar statements
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that give the impression that the airline has the
lowest priced airline tickets, when the airline is
unable to document such a fact. The Market Council
also determined that Ryanair has to pay a fine of
NOK 500.000 if the airline infringes the ruling of the
Council.

Time to Comply

The Consumer Ombudsman gave Ryanair until 3rd of
January 2009 to comply with the ruling of the
Market Council. In a further statement on its
website dated, 18 February, 2009, the Market
Council said that Ryanair had complied with the
ruling. This timely compliance is perhaps not surpris-
ing given that the last time a ruling was made
against it the airline did not comply in full and it
was fined 500,000 NOK. 

(Source: http://www.forbrukerombudet.no)

Travel Republic prosecuted in 
XL case

The CAA has started legal proceedings against Travel
Republic relating to alleged breaches of the ATOL
Regulations. The news came as the CAA said it was
taking action against agents who had illegally sold
flights of failed XL Leisure companies Freedom
Flights and Pure Flights as part of packages.

The action, which is also against the company’s
managing director Kane Pirie, is over claims that on
a number of occasions throughout 2008, Travel
Republic broke Regulation 3(1A)(a) of the
Regulations which provides:

(a) A person shall not make available flight accom-
modation which constitutes a component of a
package in the capacity of an agent for a licence
holder except where all the components of the
package are made available under a single contract
between the licence holder and the customer.

Westminster Magistrates Court has issued 20
summonses against Travel Republic Limited and a
further 20 against Pirie, following information from
the CAA. 

(Source: Travelmole)

ASA (1): Holidayextras

An internet viral ad for airport car parking, which
appeared in paid-for space on the website
www.kontraband.com, featured the comedian Paul
Kaye. It showed a fence with a home-made sign that
read “ca parkin” and subtitles underneath stated
“Luxurious airport parking service”. Paul Kaye was
seen stumbling out of a caravan and appeared to be
drunk; he was then shown smoking and swearing as
he chased after children and threw a chair at them.

As he spoke with a strong Irish accent, subtitles
appeared throughout the ad that showed a more
polite interpretation of his words. They stated “Good
day and welcome to our airport car park”; “When
you go on holiday there’s no safer place to leave
your car … Our qualified staff will treat your car as
if it is one of their own”. He appeared to kick a car
and punch the driver and subtitles stated “Just pop
it in the space over there please Parker”; “There’s a
good chap”; “We’re a family company with years of
experience in vehicle security”. A tray of cans of beer
was brought to him and he opened one, spraying
foam. The subtitles stated “Seamus! … You forgot to
mention our complimentary valet service”; “We’ll
make sure no one steals your car”. A car was then
shown with its wheels missing and standing on
blocks. The subtitles continued, “We’ll get you to the
airport in style … and on time” and Paul Kaye was
shown with a passenger on a cart pulled by a
donkey. The subtitles continued “So, even if you
don’t leave your car with us … Be sure to let us
know when you’re away”.

A family were then shown, with a car on fire in the
background; text on-screen read “Murphy’s holiday
car park”; labels showed a hand in the shape of a
‘thumbs-up’ and further text that stated “100%
security”. A blue screen then showed further text
that stated “Park your worries with your car.”; the
Holiday Extras logo then appeared with text that
said “Airport parking and hotels, done right”. Paul
Kaye was shown inside a caravan, calling a customer. 
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He said “sorry to bother you on holiday … there’s
been a slight problem with your Mondeo”.

A complainant objected that the ad was offensive
because it was racist towards Irish and Romany
travellers.

Holiday Extras said they did not intend to cause
offence and were concerned about any distress they
may have caused. They said the conceptual aim of
the ad, which they did not believe was offensive,
was to show a light hearted and extreme contrast
between Holiday Extras attention to customer
service, trust and security and those companies who
placed less of an emphasis on those qualities. They
felt the internet made it easy for companies to claim
“we are the best for airport parking” but the text in
the ad “ … a family run company”, “ … there’s no
safer place to leave your car” and “we’ll get you to
the airport in style … and on time” reflected Holiday
Extras values. They said the ad had been viewed over
70,000 times via kontraband.com, their own website
and an online video site.

Flamedigital, the agency that created the ad, said
they were also concerned and apologised for any
offence caused. They said they had taken steps to
ensure people would not be offended and the
character was created to highlight, in a light-
hearted and comical way, a real concern people
could have when leaving their cars behind to go on
holiday. They said he was an extreme caricature who
he bore little or no resemblance to reality because
his actions were so far removed from what would be
considered normal behaviour. Flamedigital said
neither they, nor Holiday Extras, had received any
other complaints about the ad.

The complaint was not upheld. The ASA noted the
ad was intended to show a humorous contrast
between a fictional caricature and a company that
valued security. They also noted Holiday Extras had
not received any complaints. They considered,
because the character kicked a car and was drinking
beer while running a business, for example, the ad
presented him as a fictional, extreme character;
someone who was removed from reality. They noted
the character spoke with a heavy Irish accent and

ran his business from a caravan. However, because
he displayed extreme behaviour from which the
humour in the ad was derived, they did not consider
the ad suggested that behaviour was typical of Irish
or Romany communities. They understood that some
people could find the ad in poor taste but concluded
it was unlikely to cause serious or widespread
offence. 

(Source: ASA 3 December 2008)

ASA (2): Aer Lingus

A regional press ad, for Aer Lingus, stated “NO AER
FARE Just pay taxes and charges London to
Dublin/Belfast/Cork Book by 26 Sept ‘08 Every flight
Every day”. The ad included the Aer Lingus website
address and small print that stated “Flights available
to book from 23 Sept ‘08. Valid for travel 5 Oct ‘08
until 18 Dec ‘08. Handling fee per passenger per
one-way flight of £4 for credit card may apply.
Subject to terms, conditions and availability.”

A complaint from Ryanair challenged:

1. whether the headline claim “NO AER FARE”
misleadingly implied that flights were free,
because customers would have to pay the non-
optional charges that applied; and

2. the ad’s failure to quote the price of the flights
inclusive of all non-optional taxes, duties and
fees.

1. Aer Lingus disagreed that the ad was misleading.
They said the ad clearly communicated that no air
fare was payable, as indicated by the claim “NO AER
FARE”. Aer Lingus pointed out that the ad also
clearly communicated that taxes and charges had to
be paid: the text “Just pay taxes and charges”
appeared immediately below the headline claim in
large font. They added that they had avoided claim-
ing that flights were “free” or that the ad promoted
a “flight giveaway” as they understood that would
have gone against the guidance set out in the CAP
Help Note on Travel Marketing.

2. Aer Lingus believed, at the time it appeared, the
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ad complied with the CAP Code. They nevertheless
confirmed that, when running future similar offers,
their ads would quote the price inclusive of taxes.

The ASA upheld the first complaint. They noted Aer
Lingus believed they had complied with the CAP
Code and had tried to avoid making claims that had
been identified as problematic in previous adjudica-
tions. The ASA noted the headline claim “NO AER
FARE” was immediately qualified by text that made
clear that taxes and charges were payable. The ASA
considered however that readers were likely to infer
from the claim “NO AER FARE” that Aer Lingus were
offering “free” flights. The ASA considered flights
could not be advertised as “free” if consumers had
to pay non-optional taxes and duties. Because they
understood that consumers would have to pay taxes
and duties, the ASA concluded that the implication
that the flights were “free” was misleading.

The ASA also upheld the second complaint. The ASA
noted Aer Lingus’s comments. The ASA considered
that the claim “NO AER FARE” was an implied price
claim, equivalent to claiming that flights cost £0.00,
and considered that, in order to comply with the
CAP Code, the advertised flight prices should have
included all non-optional taxes and duties payable
by the consumer. The ASA noted the ad referred to
flights from London to three destinations and
considered it would not have been unreasonable for
Aer Lingus to have quoted the flight prices, inclusive
of all non-optional taxes and duties payable by the
consumer, to all three destinations if they were
different. The ASA concluded that quoting a
headline price exclusive of those charges was
unacceptable. 

(Source: ASA, 21 January, 2009)

ASA (3) Shearings Holidays

A press ad, published in April 2008, for a holiday to
Lake Como was headlined “FLY AWAY … SHEARINGS
HOLIDAYS … More than you expected”, with a photo
of Lake Como below. Text continued “BEAUTIFUL
LAKE COMO … 8 DAYS FULLY INCLUSIVE FROM ONLY
£445” and boxed text said “SAVE UP TO £100 PER

COUPLE”. Further text provided more detail regard-
ing the holiday, flights and dates and stated “Hotel
Britannia Excelsior … Built and furnished in tradi-
tional Italian style and recently refurbished, the
Britannia Excelsior is directly across the road from
the lakeside, and is our most popular hotel.” Contact
details for Shearings were provided at the bottom,
with the terms in small print.

A complainant, who stayed in the hotel in
September 2008, objected to the claim that the
hotel was “recently refurbished”, as he found that
the hotel had not recently been refurbished and was
not due to close for refurbishments until October
2008.

Shearings Holidays Ltd (Shearings) confirmed the ad
was no longer running, because the Britannia
Excelsior hotel would be closed from October 2008
until May 2009 for refurbishment. They said that a
previous refurbishment totalling €1.8 million at the
hotel was completed on 12 March 2006 and that
included new bathrooms, windows, doors, furniture
and fittings, repainting and re-carpeting. They
stated the hotel was undergoing additional develop-
ment from October 2008 to raise the hotel grading
to three stars, and not because the accommodation
was in need of a general refurbishment. They said
major refurbishments to hotel rooms and public
areas were generally carried out every seven to ten
years; they therefore felt the refurbishment
completed in March 2006 should be considered
quite recent when the ad was published in April
2008.

The complaint was upheld. The ASA acknowledged
that the Britannia Excelsior hotel was refurbished in
March 2006 and that work done at that time was
extensive. They noted, however, that the ad was
published in April 2008, two years and one month
after the hotels last refurbishment, and that the
complainants stayed at the hotel in September
2008, two years and six months after the last refur-
bishment. While they understood that the hotel
typically carried out major refurbishment works
every seven to ten years, They considered most
people would expect a hotel described as “recently
refurbished” to have been refurbished within the
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past 12 months and that two years was therefore
longer than most people would expect from that
description.

Because the hotel refurbishment had been carried
out more than two years before the ad was
published, they considered the claim “recently refur-
bished” was misleading. 

(Source: ASA, 17 December, 2008)

Austrian Water Park Accident

The Austrian Supreme Court (OGH) recently decided
a case dealing with an accident at a water slide: The
16 year old claimant used the defendants’ water
slide by sliding down in a kneeling position. Due to
the elevated centre of gravity in this position he fell
and hurt his teeth. His claim for compensation for
pain and suffering was dismissed by the OGH as the
water slide was built in accordance with European
technical standards and pictographs at the entrance
showed that users were allowed to slide down in a
sitting or horizontal position. The OGH held there
was no obligation to explicitly advise of forbidden
and dangerous sliding positions. 

(Source: Michael Wukoschitz, IFTTA – International
Travel and Tourism News, 12 October, 2008)

Drunken Couple Sue Airline

A husband and wife are suing United Airlines for
“negligently” overserving alcohol during a flight
from Osaka, Japan, to San Francisco, saying the
carrier’s drinks fuelled the domestic violence involv-
ing the two shortly after their plane landed.

Fortified with Burgundy wine allegedly supplied at
20-minute intervals by United crew members during
the December 2006 trip, Yoichi Shimamoto became
so inebriated “that he could not manage himself,”
according to a lawsuit filed on December 5 in the 
US District Court in Tampa.

Shimamoto was arrested, accused of disorderly
conduct and battery after he struck his wife, Ayisha,
six times, injuring her face and upper lip as they
were heading through US Customs in San Francisco,
the complaint said. 

(Source: Chicago Tribune, December 17, 2008)
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