
Volcanic Ash: IATA, CAA,
European Commission, CAR, 
CAI responses

As we go to press the news has been full of
comment about the Icelandic volcano and its effect
on European air travel. As the crisis deepened, and
airlines faced increasing losses, voices became more
strident. Speaking for the airlines IATA Director
General Giovanni Bisignani was reported on the BBC
as having said: ‘This is a European embarrassment
and… a European mess.’ In an IATA press release he
expanded on these views: 

“We are far enough into this crisis to express our
dissatisfaction on how governments have managed
it – with no risk assessment, no consultation, no
coordination, and no leadership. This crisis is costing
airlines at least $200 million a day in lost revenues
and the European economy is suffering billions of
dollars in lost business. In the face of such dire
economic consequences, it is incredible that
Europe’s transport ministers have taken five days to
organize a teleconference. Governments must place
greater urgency and focus on how and when we can
safely re-open Europe’s skies. This means decisions
based on risk-management, facts and utilising
operational procedures that maintain safety.”

IATA criticised Europe’s unique methodology of
closing airspace based on theoretical modelling of
the ash cloud. “This means that governments have
not taken their responsibility to make clear decisions
based on facts. Instead, it has been the air naviga-
tion service providers who announced that they
would not provide service. And these decisions have

been taken without adequately consulting the
airlines. This is not an acceptable system particularly
when the consequences for safety and the economy
are so large,” (19 April, 2010)

These strong words were met by an equally strong
rebuttal by Dame Deirdre Hutton chairman of the
Civil Aviation Authority who was reported in the
press as saying:

“The eruption of the Icelandic volcano led to six
days which were unprecedented in aviation history.
As the cloud of ash from Eyjafjallajökull drifted
across Northern Europe, British airspace was closed
for the first time – and remained shut until Tuesday
night. So what happened in between? And why did
we support NATS in taking such drastic action?

When the news about the volcano broke, we at the
Civil Aviation Authority were faced with a huge
challenge. The unequivocal guidance from manufac-
turers – based on such events as the multiple engine
failure that affected a British Airways flight in 1982
– is that aircraft encountering volcanic ash must
“AVOID AVOID AVOID”, and make sure there is
absolutely no interaction between jet engines and
ash.

This advice works well in the US, with its vast open
spaces, where you can fly around any ash or re-
route to alternative airports. In the UK, with its
congested, highly complex airspace, and a blanket of
ash spread across the whole country, neither option
was possible. There was no guidance that would
have allowed the regulator to keep airspace open
with any assurance of safety – and we were only
able to reopen the skies after an enormous effort, in
which we brought together nearly 100 organisations
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around the world. Some critics have said that this
took too long – but I would not have put my family
on a flight until that assurance was given, and the
public reaction suggests that the majority of
passengers agree.

The problem was enormous. First, we had to under-
stand the extent of ash contamination, by sending
up planes bearing instruments that could measure
its density (complementing the data provided by
ground-based lasers). Second, we had to work out
which planes could safely fly through which parts of
the continent’s sky. To do this, we and the leading
manufacturers had to come up with new guidance
on how aircraft could safely fly through slightly
greater levels of ash. The CAA led the way across
Europe.

Behind the scenes, the efforts have been intensive.
After the problem emerged on Thursday morning,
the day was spent coming to grips with the scale of
this challenge. Over the following five days, the CAA
held continuous conferences with international and
European regulators (notably the US’s FAA), as well
as manufacturers and aviation experts.

We collected as much data as we could, including
having commercial jets, without passengers, follow
our instrument-bearing planes. Before and after any
flights, engines were intensively examined to check
for any correlation between ash density and engine
damage.

By Monday, we had enough data for EU transport
ministers to agree our proposed new zoning system,
which established a no-fly zone where the ash was
densest, a secondary zone where flying could be
resumed (subject to the manufacturers’ approval
and increased checks on the engines), and a tertiary,
ash-free zone.

By Tuesday afternoon, the key manufacturers had
agreed that revising the guidelines would not
compromise safety. Forty-five minutes later, the CAA
board met in emergency session and agreed the new
guidelines.

Two hours after the meeting, we reopened the skies.
The fact that British Airways had planes in the air
played no part in our decision.

Throughout this crisis, our key principle has been
public safety. When dealing with people’s lives, an
accumulation of anecdotes does not equate to
scientific evidence. It’s entirely understandable that
passengers and airlines don’t want an interruption
to services. But we have to do what’s right for public
safety – and will continue to do so.” (23 April, 2010)

In a less confrontational stance the CAA also issued
advice on passenger rights: 

“The EU Regulation on Denied Boarding and
Cancellation continues to apply in the exceptional
and extended disruption created by the volcanic ash
cloud. Now that flights are taking place, the CAA is
working with airlines to ensure passengers can
return home as soon as possible. 

The Regulation entitles passengers to care and assis-
tance including the right to:

• reimbursement within seven days of the full cost
of the ticket; or,

• re-routing to their final destination at the earli-
est opportunity; or,

• re-routing at a later date at the passenger’s
convenience.

Should a passenger choose to be re-routed to their
final destination on the next available flight,
passengers are also entitled to:

• meals and refreshments in a reasonable relation
to the waiting time;

• hotel accommodation where a stay of one or
more nights becomes necessary;

• two telephone calls, telex or fax messages, or
emails.

Passengers are advised to keep receipts of any
expenses they intend to claim from their airline.
These expenses should be reasonable within the
context of the nature of the disruption and fall
within the rights as set out above. 

Passengers are not entitled to additional financial
compensation as would be the case if the cause of
the disruption were the responsibility of the
airline.
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Passenger rights apply to all airlines if the flight was
due to depart from a European airport and the
disruption to your flight occurred in Europe. In
addition if your flight was with a European airline
your rights also cover flights from an airport outside
Europe to a European airport. 

If your flight is not covered by the Regulation you
should check the airlines terms and conditions. Most
airlines will provide a refund or an alternative flight
and some may also provide assistance during the
disruption. You should also check your travel insur-
ance as this may cover you for the cost of
accommodation, meals etc.

Passengers seeking refunds should be in touch in the
first instance with their airline. Complaints about
how an airline is dealing with claims should be
directed to the Air Transport Users Council (AUC)
www.auc.org.uk if the incident occurred in the UK. If
the incident occurred in another European country
you should contact the National Enforcement Body
in that country. Passengers who are travelling as
part of a package holiday should contact their tour
operator. The CAA is the UK enforcement body for
air passenger rights legislation.”

Similar advice has been issued by the Commission
for Aviation Regulation in Ireland (CAR,
http://www.aviationreg.ie). CAR also took the oppor-
tunity to rap Ryanair over the knuckles over their
first response to the crisis:

“It has come to the attention of the Commission for
Aviation Regulation that Ryanair has announced
that those passengers whose flights were affected
by the recent volcanic eruption in Iceland and who
are waiting to be re-accommodated on alternative
flights will only obtain reimbursement to the limit
of the cost of the original fare paid.

Whilst the Commission appreciates that the finan-
cial implications for airlines of the recent events are
significant, it wishes to point out that the position
adopted by Ryanair is incompatible with EC
Regulation No. 261/ 2004 and has therefore brought
this matter to the attention of Ryanair.

The rights of passengers in respect of expenses
incurred in relation to care and assistance measures

are required to be fulfilled by the air carriers
notwithstanding the circumstances of the current
difficulties affecting the aviation sector.

The Commission therefore reminds passengers to
retain all relevant receipts in relation to necessary
expenses incurred in respect of food and accommo-
dation whilst awaiting new flight arrangements by
their air carrier.

Passengers are also reminded to submit copies of
their receipts directly to their air carrier for
reimbursement. In the event of disputes concerning
compliance by airlines with the EC Regulation,
complaints may be lodged with the the Commission
as the national enforcement body for Ireland. It
should be noted that the Commission’s remit
extends only to those flights scheduled to depart
from airports within the jurisdiction and those
scheduled to arrive into such airports from third
countries where those flights were due to be
operated by air carriers licensed within the European
Union.” (20 Apr 2010)

The European Commission also got in on the act.
They issued the following advice on passenger rights
in the form of an FAQ dialogue: 

“What about passenger rights?

The best way to bring immediate relief to passengers
is to free up more airspace. The Commission has
played a critical role in allowing more flights to get
moving, and making most efficient use of airspace
even in these very difficult circumstances.

Under EU law, European Citizens also have some of
the toughest passenger rights in the world. And in
the light of the unprecedented shut down of large
sections of European Airspace, millions of European
air travellers have been asking what their rights are
in these circumstances.

The answer is straight-forward:

• You have the right to either reimbursement or
re-routing 

• You have the right to information – there is an
obligation for airlines to inform you about rights
and flight schedules 
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• You have the right to care- that means food,
drinks, accommodation as appropriate

In other words, despite these exceptional circum-
stances air passengers are entitled to all their usual
rights except the additional financial compensation
that would apply in more normal circumstances.
(The Regulation on Air Passenger Rights (EC
Regulation 261/2004)

If my flight is cancelled, does the airline have to
offer me a CHOICE between reimbursement and 
re-routing?
YES. You as the consumer decide. It is important to
bear in mind that IF you chose reimbursement (i.e.
to get the money for your ticket back) then your
rights cease at that point. The air company is no
longer required to provide you with refreshment,
accommodation from that point on.

If I chose reimbursement does that mean I get the
full price of my ticket back – including taxes and
any charges? 
YES, you should get back the money you paid for
the ticket.

IF you chose re-routing the airline can re-route
you through other modes of transport – train, rail
etc. While you wait for re-routing, the airline has a
duty of care – to provide refreshment as appropri-
ate, depending on the length of the delay. And to
provide accommodation of one or more nights if
necessary.

Where do I apply for re-imbursement? 
You apply to the airline company that you booked a
ticket with.

What if they tell me I have no rights in these
“exceptional circumstances”?
Under EU law your EU passenger rights do apply
even in these exceptional circumstances. The only
part that does NOT apply is the additional financial
compensation (extra money to compensate you for
your inconvenience).

What if airlines do not accept this, or if they will
not apply the rights I have?
Complain. If you have problems claiming your
passenger rights you need to complain – firstly to
your national authority. They are best placed to help

you and they are legally responsible under EU law to
enforce the law. It is a matter of subsidiarity – i.e.
applying decisions at the local level.

Passengers are advised to contact their airlines,
and in case of problems the national enforcement
bodies (see list below):

http://ec.europa.eu/transport/passengers/air/doc/
national_enforcement_bodies.pdf

What can the EU do if airlines don’t comply 
with the law?
The European Commission is in daily contact with
the network or national authorities in Member
States who enforce these rights. We know there are
problems with the application of rights, and in
getting clear information to consumers – although
in many cases airlines are applying the rights.

Our first feedback from authorities across Europe
is that, faced with cancellation, many passengers
across Europe are choosing NOT to wait for re-
routing – they just want to get home and are trying
to make their own way to their final destination. In
these circumstances the obligations on the airlines
for refreshment, accommodation obviously do not
apply – but the consumers will normally claim the
ticket price back from the airline.

How can the EU Package Travel Directive protect
consumers who are stranded because of the
cancelled flights?
If the cancelled flight has been purchased as part of
a package holiday, consumers have more extended
rights, including the right to obtain a refund for the
entire package (including e.g. the flight and the
hotel) and assistance on the spot if they are
stranded.” (20 April, 2010)

The Consumers Association of Ireland issued a state-
ment saying that ‘to avoid further financial loss and
hardship for many, the CAI is calling on the
European Commission to establish a Relief Fund to
assist those millions of European citizens stranded
across the Union’. Whether the Commission will
respond in this way is debatable but what is more
likely is that some kind of relief will be offered the
airlines on the lines of what was provided after 9/11.
Vice-President Almunia explained that he was



“looking carefully at what we did after September
11. We can use similar instruments. We are indeed
facing exceptional circumstances”.

He confirmed that strict conditions would apply
to prevent discrimination in favour of a particular
airline and to ensure the proportionality of any aid,
making clear that ‘Member States should demon-
strate need for the aid and its proportionality’.

Any permitted financial aid will not be limitless.
The 2001 compensation offered was calculated by
comparing the traffic recorded by each airline
during the four days of airspace closure with that
recorded by the same airline in the preceding week,
adjusted to take account of the development in the
corresponding period of 2000. Account had to be
taken of both of the actual costs incurred and those
avoided. The maximum compensation was set equal
to the loss of revenue recorded during these four
days – any compensation claimed had to be less
than the fraction 4/365 of the airline’s annual
turnover. Similar limits will likely apply to any
volcanic ash aid. (Jones Day, 26 April, 2010)

The Package Travel Directive
Consultation

The European Commission consultation on the
Package Travel Directive has just closed. Here are
some excerpts from a selection of the responses
which have been published on the consultation
website. The list of full responses can be found at:
http://ec.europa.eu/consumers/rights/public_consul-
tation_responses_en.htm. It is interesting to note
that a number of the respondents commented on
the limited nature of the consultation and the
rather rigid questionnaire that had to be completed.
Nevertheless many took the opportunity of adding
further comments, from which much of which
follows is taken:

ABTA

“There have been major changes within the sector of
the travel industry that is within, or potentially
within, the scope of the Directive – many of them

driven by the demands of consumers as well as by
advances in technology.

As a result, the protection that is given to the
travelling public by way of the Directive attaches to
a much smaller proportion of travel arrangements
now than was the case when the Directive first came
into effect. This means that whilst part of the indus-
try is faced with the costs of providing that
protection, many consumers are choosing to give
their business to other parts of the industry that are
able to compete more effectively due to the lack of
regulatory costs.

Due largely to the growing significance of the no-
frills airlines, consumers have increasingly chosen to
purchase travel arrangements that do not conform
to the traditional idea of a package. In order to meet
this demand established tour operators have begun
to offer individual travel components and travel
agents have adapted to provide more flexible
services to their customers. The Commission is well
aware of the impact such moves have had on the
levels of consumer detriment in the holiday industry.
The Commission’s own study of consumer detriment
arising from ‘dynamic packaging’ found that, using
a definition of dynamic package that does not fall
within the current PTD, 68% of consumers purchas-
ing such a dynamic package wrongly thought they
were covered by financial protection. The study
estimates the gross detriment arising from the sale
of dynamic packages at Euro 237m compared to
Euro 159m for traditional packages, and that the
incidence of dynamic packages giving rise to
consumer detriment is 8.2%, compared to 3.1% for
traditional packages.

It is clear, therefore, that a Directive aimed solely at
a product that is being purchased by a diminishing
proportion of consumers must be changed.

ABTA considers that this review of the Directive is a
worthwhile exercise in its own right but that it must
be carried out in conjunction with a review of the
protection given to travellers who purchase airline
tickets direct from airlines.

The single most effective way of improving the
protection of the travelling public would be to
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include standalone airline tickets within the scope
of any protection regime.

An extension of consumer protection is generally
supported by ABTA members. ABTA therefore
supports the widening of the scope of the Directive
to all holidays made up of linked leisure travel sales
including those sold by way of airline websites and
websites with click-through sales of other travel
services.

However, ABTA is concerned that the precise defini-
tions contained in any new Directive should be clear
and robust and should not place on ABTA members
unnecessary and unreasonable regulatory, cost and
tax burdens. ABTA would welcome the opportunity
to be involved in the drafting process of this consul-
tation process. The lack of clarity in the definitions
contained in the current Directive has caused signif-
icant problems for regulators and traders in the UK
travel industry and this review process offers a
major opportunity to avoid such problems in
future.”

BEUC

“BEUC recommends the adoption of a comprehen-
sive travel directive that would set out the legal
rights and remedies of all passengers and holiday-
makers in a single piece of legislation.

This directive would replace both the existing
Package Tours Directive and Regulation 261/2004 on
Air Passengers’ Rights. The travelling consumer
should be able to locate all of his/her rights in a
single piece of legislation.

Passenger Shipping Association

“Article 5 of the Directive makes the organiser liable
to the consumer in relation to performance of the
contract, including the negligence of the supplier. It
is proposed that:

I. Article 5 (1) or the Directive should be amended to
make any supplier (in addition to the organiser)
directly liable to the consumer; and/or

II. Article 5 (1) or the Directive should be amended
to make any airline (in addition to the organiser)
directly liable to the consumer

III. Article 5 (1) or the Directive should be amended
to make the Supplier directly liable to the organiser
for any compensation paid to the Consumer.

The transposition of the Article in the member states
differs significantly. It should be considered whether
the organiser and the supplier should be jointly
liable in all cases to the consumer. The Directive
provides that the rights against the organiser or
retailer should be without prejudice to the right of
the organiser to pursue those other suppliers of
services. In practice, recovery from such suppliers
has been subject to difficulties and delays.

…

The cruise industry incurs millions of pounds each
year in relation to claims which should be brought
against air carriers for lost, damaged or delayed
luggage. The air carriers are able to shirk their liabil-
ities because they know the organisers will have to
pick them up under Regulation 15.”

Which?

“It is vital that the definition of ‘package holiday’ is
widened to reflect the evolution of the holiday
industry and market. A “package” should be defined
as the sale or offering for sale of two or more of the
following services for a single holiday or trip,
purchased from the same supplier, or from different
suppliers that are “linked”; Transport,
Accommodation or Other Tourist Services (not ancil-
lary to transport or accommodation, but accounting
for a significant proportion of the package); where
the definition of “linked” includes, but is not limited
to, the same or similar branding, common owner-
ship, affiliation and/or a commercial relationship.

…

The issue for many consumers is not only that they
lose the value of the stand alone service it is the
knock on consequences e.g. if a flight is cancelled
and no alternative is available, the consumer stands
to lose the value of accommodation they had



booked but now cannot get to use. As there is no
PTR protection and the provider of the accommoda-
tion is still willing and able to provide the
accommodation they have no means of claiming
back the money they have paid.”

British Airway Holidays

This is their response to the question as to whether
protection should be made available on a compul-
sory basis to passengers buying standalone airline
tickets:

“Consumers are well informed and able to make
choices and accept some risks as with any other
purchase in any other sector; making insurance
compulsory (in any way) takes the customers’
freedom of choice away. Passengers who want to be
fully protected opt for a package travel but know it
comes at a price that they may not be ready to pay.

Passengers know that there is already a level of
protection available on the market via payment via
credit card, IATA BSP protection and an EU regula-
tion already exists that enables Member State’s
licensing authorities to carry out regular assess-
ments of their airline’s financial situation and also
obliges them to suspend airline operations in case of
financial problems.”

Contrast the response of British Airways with the
response of the Air Transport Insolvency Protection
Advisory Committee (ATIPAC), a committee of the
CAA, which responded to a similar question in the
Commission’s consultation on Air Passenger Rights
by stating unequivocally that ‘It should be compul-
sory and included in the price’ and with the Thomas
Cook response to the PTD consultation which said
the same thing.

Expedia

“If the Commission is truly looking to champion
consumer choice and wants to simplify the question
of what products are (or are not) covered by the PTD
and wants to harmonize the position across all the
member states, then it could introduce an insurance
scheme (ideally run by a commercial organisation to

drive efficiency) which all travel agents/airlines/etc
would have to offer to consumers, but which
consumers could then decide to either pay for or
not. That way the customer could make an informed
decision about whether she/he will want to take the
risk on themselves or let the insurer take that risk.”

Department for Business, Enterprise and
Skills

“We do not believe that extending protection to all
flights would be a proportionate response to overall
levels of detriment. While there has been a recent
increase in airline failure the proportion of passen-
gers affected remains extremely small. The
availability of insurance against airline failure has
grown considerably, often being included in travel
insurance or being available as a cheap add-on.
There is a voluntary system whereby other airlines
volunteer special repatriation fares to passenger of
failed airlines which has proven quite effective (in
the recent Globespan failure, for example, 5 airlines
offered flights home for £60.) Of course, unless
insured, passengers who incur extra expense as the
result of delays or cancellations for bad weather are
not reimbursed.”

Norwegian Consumer Ombudsman

“In Norway, the experience with a travel guarantee
fund for package travel has been very positive. The
fund ensures the consumers rights in a good and
cost-efficient way. The fund does not only cover the
consumer’s original costs, but does also give the
consumer the possibility to get covered extra costs
caused by the insolvency. Consumers purchasing
transport as part of a package travel are today
covered by the PTD. Consumers combining their own
package travel using separate providers of services
are under the Directive not covered from insolvency.
It is, in my view, no good reasons for why the
consumer protection in this area should vary to this
extent. The organiser and/or retailers obligation to
provide sufficient evidence of security for refund in
case of insolvency should be extended to also cover
airlines.”
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European Court of Justice (1)

A reference for a preliminary ruling from the
Juzgado de lo Mercantil de Pontevedra (Spain) was
lodged on 11 February 2010 in the case of Aurora
Sousa Rodriguez and others v Air France (Case C-
83/10)

The questions referred are:

1. Is the term ‘cancellation’, defined in Article 2(l)
of Regulation EC No 261/2004 on denied board-
ing and of cancellation or long delay of flights
to be interpreted as meaning only the failure of
the flight to depart as planned or is it also to be
interpreted as meaning any circumstance as a
result of which the flight on which places are
reserved takes off but fails to reach its destina-
tion, including the case in which the flight is
forced to return to the airport of departure for
technical reasons?

2. Is the term ‘further compensation’ used in
Article 12 of the Regulation to be interpreted as
meaning that, in the event of a cancellation, the
national court may award compensation for
damage, including non-material damage, for
breach of a contract of carriage by air in accor-
dance with rules established in national
legislation and case-law on breach of contact or,
on the contrary, must such compensation relate
solely to appropriately substantiated expenses
incurred by passengers and not adequately
indemnified by the carrier in accordance with
the requirements of Articles 8 and 9 of
Regulation 261/2004/EC, even if such provisions
have not been expressly relied upon or, lastly, are
the two aforementioned definitions of the term
further compensation compatible one with
another?

European Court of Justice (2)

A Reference for a preliminary ruling from the
Varhoven Kasatsionen sad (Bulgaria) was lodged on
20 January 2010 in the case of Toni Georgiev
Semerdzhiev v Del-Pi-Krasimira Mancheva (Case C-
32/10)

The questions referred are:

1. Are the provisions of Directive 90/314/EEC on
Package Travel applicable to the present case
[the subject-matter of the dispute in the main
proceedings]?

2. How is the term ‘other tourist services’ in Article
2(1)(c) of Directive 90/314/EEC to be interpreted,
and does that term cover the organiser’s obliga-
tion to insure the consumer?
– What risks must be covered by the insurance

contract concluded, on behalf of the
consumer, between the organiser and the
insurance company?

– What type of insurance must be provided by
the insurance contract concluded, on behalf
of the consumer, between the organiser and
the insurance company: a group insurance
policy covering all the participants in the
package tour or an individual insurance
policy covering each individual participant
in the package tour?

3. Is the organiser’s obligation under Article
4(1)(b)(iv) of Directive 90/314/EEC to provide the
consumer before the start of the tour with
information on the optional conclusion of an
insurance policy to cover the costs of assistance,
including repatriation, in the event of an
accident to be interpreted as meaning that it
includes the organiser’s obligation to conclude
an individual insurance policy with the
consumer covering the costs of assistance,
including repatriation, in the event of an
accident?

4. Is the organiser of the tour obliged under
Directive 90/314/EEC to provide the consumer
with the original insurance policy before the
tour commences?
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5. How is the term ‘damage’ resulting for the
consumer from the failure to perform, or the
improper performance of, the contract in Article
5(2) of Directive 90/314/EEC to be interpreted?

6. Does the term ‘damage’ resulting for the
consumer from the failure to perform, or the
improper performance of, the contract in Article
5(2) of Directive 90/314/EEC also cover liability
in respect of non-material damage suffered by
the consumer?

7. How are the third and fourth subparagraphs of
Article 5(2) of Directive 90/314/EEC to be inter-
preted in the event of claims for compensation
in respect of non-material damage on the
ground of personal injury which are based on
the failure to perform, or the improper perform-
ance of, the services under the contract,
including the failure to provide the consumer
with the original insurance policy, in the case
where the latter does not provide for any limita-
tion of liability to pay compensation?

European Court of Justice (3).
Advocate General’s Opinion in
Walz v Clickair

The Advocate General has given his opinion in the
case of Walz v Clickair (C 63/09). The question
referred to the court in that case was whether the
limit of liability referred to in Article 22.2 of the
Convention for the Unification of Certain Rules for
International Carriage, signed in Montreal on 28
May 1999 include both non-material damage and
material damage resulting from the loss of baggage?

After deciding that the court had jurisdiction to
make a decision on the interpretation of the
Montreal Convention because it was now part of EU
law his conclusion was that: “Article 22(2) of the
Convention for the Unification of Certain Rules for
International Carriage, signed in Montreal on 28
May 1999, must be interpreted as meaning that, in
the transport of baggage, the liability of the carrier
in the case of destruction, loss, damage or delay is

limited to 1,000 Special Drawing Rights per passen-
ger in total, whatever the type of damage and the
method of providing compensation.”

What this seems to mean in practical terms, if this
opinion is adopted by the full court, is that domes-
tic courts are now free to award damages to
passengers for the distress and disappointment
(non-material or moral damage) of losing their
baggage as well as for the financial loss of the
baggage itself so long as the total does not come
to more than 1,000 SDRs in total per person. Thus
the bride whose wedding dress is lost on the way
to her wedding on a beach in the Maldives can
recover something for the distress of having to
wed in the clothes she travelled in so long as the
dress was worth less than 1,000 SDRs. Indeed if the
dress is only delayed but not lost and is returned to
her after the wedding she may recover the full
1,000 SDRs just for the distress.

This case should be contrasted with the a case which
was decided at the end of last year, Bogiatzi v Luxair
(Case C-301/08), in which the ECJ decided that the
Convention for the Unification of Certain Rules
Relating to International Carriage by Air, signed at
Warsaw on 12 October 1929 (the Warsaw
Convention), as amended by the four additional
protocols signed at Montreal on 25 September 1975,
does not form part of the rules of the Community
legal order which the Court of Justice has jurisdic-
tion to interpret under Article 234 EC.

Evaluation of Regulation
261/2004

A report has been published by the European
Commission Directorate-General Energy and
Transport on an evaluation of Regulation 261/2004
conducted by consultants Steer Davies Gleave
(www.steerdaviesgleave.com)

Space does not permit more than the most cursory
of comments and readers are recommended to read
the report for themselves but a flavour of it can be
found in the following conclusions:



“8.1 The key problem identified by our research is
that the Regulation is still not being applied fully by
some air carriers, and there is little incentive for
them to do so, as, despite significant improvements
in the quantity and quality of complaint handling
and enforcement activity undertaken by NEBs, in
many States enforcement is still ineffective …

8.2 After the completion of the stakeholder inter-
views and the development of the factual
conclusions from the study, the European Court of
Justice issued its ruling in the case Sturgeon and
Bock. The ruling raises a number of issues in relation
to the potential for different interpretations of the
text of the Regulation and how this can be
addressed. A political decision now needs to be
made as to whether the Regulation should be
changed, to address the areas in which the text is
unclear and the omissions from what it covers.

8.3 Whether or not the Regulation is changed, this
does not address the problem of the failure to
enforce it effectively, and in any case, the process to
revise the Regulation would take some time. This
means that measures need to be developed to
improve the operation of the Regulation in the short
and medium term, and this will require actions to be
taken by Member States, particularly the National
Enforcement Bodies, and the Commission …

8.4 … in our view many Member States have failed
to comply with the requirement in Article 16(1) to
take measures to ensure that the rights of passen-
gers defined by the Regulation are respected. In
addition, many States have failed to comply with
the requirement in Article 16(3) to introduce dissua-
sive sanctions.

8.5 The key problem is that enforcement does not
provide an economic incentive to comply with the
Regulation, because fines are rarely imposed (partly
due to legal or administrative constraints in some
Member States, such as difficulties imposing fines
on foreign carriers), and the fines that are imposed
are too low in proportion to the cost of carriers’
obligations under the Regulation. Some carriers do
not believe that they have a commercial incentive to
provide compensation and assistance to passengers

in the event of disruption to their journeys, and
therefore only the possibility of the imposition of
penalties can provide this incentive. Since, in most
Member States, penalties do not provide this incen-
tive, systematic infringement of the Regulation
and/or interpretation of the Regulation in a way to
minimise their obligations could be in carriers’ best
commercial interests. This means that Member
States are not taking sufficient measures to ensure
that passengers’ rights are respected as specified in
Article 16(1).”

Canadian Transportation Agency

The CTA has issued a ruling on a complaint made by
Dr. Frank Fowlie against Air Canada. The following
extract includes the main issues and findings.

“Dr. Frank Fowlie filed a complaint with the
Canadian Transportation Agency (Agency) with
respect to Air Canada’s refusal to transport him on
Flight AC195 from Montréal, Quebec to Vancouver,
British Columbia on March 22, 2009. This refusal
resulted from his alleged unruly behaviour on Flight
AC871 from Paris, France, to Montréal earlier that
day.

The issue before the Agency in this complaint is as
follows:

Did Air Canada properly apply the terms and condi-
tions of carriage as set out in its International
Passenger Rules and Fares Tariff NTA(A) No. 458
(Tariff) by refusing to transport Dr. Fowlie on his
connecting Flight AC195 because of his alleged
unruly behaviour on Flight AC871?

As indicated in the reasons that follow, the Agency
finds that Dr. Fowlie failed to discharge his burden
of proof that Air Canada did not properly apply the
terms and conditions of carriage set out in its Tariff
when its personnel refused to transport Dr. Fowlie.
The Agency therefore dismisses the complaint.

On March 22, 2009, Dr. Fowlie travelled from Paris
to Montréal on Flight AC871, and was scheduled to
continue his itinerary on Flight AC195, from
Montréal to Vancouver.
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During Flight AC871, Dr. Fowlie did not get his meal
choice and he complained to the flight attendant. A
dispute between Dr. Fowlie and the flight attendant
ensued. The flight attendant reported the problem
to the service director. Another dispute resulted
from the exchange between the service director and
Dr. Fowlie. The service director then reported the
incident to the captain and a warning card was
issued to Dr. Fowlie for unruly behaviour.

Upon arrival in Montréal, the crew of the connect-
ing Flight AC195 was informed of the incident and
the captain determined that there was a risk of
further disruption and refused to transport Dr.
Fowlie.

Subsequently, Dr. Fowlie was not allowed to board
any Air Canada flight that night. The next day, Dr.
Fowlie was allowed to travel on the same ticket.

Based on the evidence submitted by both parties,
the Agency finds that Dr. Fowlie failed to discharge
the burden of proving that Air Canada did not
properly apply the terms and conditions set out in
Rule 25 of its Tariff. As a result, the Agency
dismisses Dr. Fowlie’s complaint.” 

(February 18, 2010)

US Department of
Transportation

On March 30, 2010, the Department published a
notice in the Federal Register seeking comment on
separate requests by five airlines for a temporary
exemption from a requirement that US carriers adopt
contingency plans for lengthy tarmac delays. These
plans must include an assurance that a carrier will not
permit an aircraft to remain on the tarmac for more
than three hours in the case of domestic flights and
for more than a set number of hours as determined
by a carrier in the case of international flights
without providing passengers an opportunity to
deplane, with certain exceptions for safety, security,
or Air Traffic Control (ATC) related reasons. The
requests cover operations at John F. Kennedy

International Airport (JFK), Newark Liberty
International Airport (EWR), LaGuardia Airport (LGA),
and Philadelphia International Airport (PHL). The
carriers contend that without the requested exemp-
tion covering seven months in 2010 during which
runway construction is expected to be underway at
JFK, large numbers of flights will have to be cancelled
at the New York area airports and affected passengers
will face significant inconveniences and delays before
being re-accommodated. The Department received
approximately 135 comments on these exemption
requests, primarily from individual consumers. After
fully considering the comments submitted, the
Department has issued this notice to announce its
decision denying each of these exemption requests as
not being in the public interest since the concerns
raised by the carriers can be resolved through more
careful flight scheduling. The notice also points out
that if totally unexpected situations occur appropri-
ate prosecutorial discretion can be applied with
respect to potential enforcement action.

US Department of
Transportation. 
Tarmac Delays: FAQ

The Department also issued a set of FAQs to explain
the tarmac delay rule. This is an overview of the
main provisions. The rule: 

• Requires US carriers to adopt contingency plans
for lengthy tarmac delays that include provisions
for adequate food and water within 2 hours and
deplaning of passengers within 3 hours;

• Requires US carriers to post contracts of carriage,
contingency plans, and customer service plans on
their web sites;

• Requires US carriers to respond to consumer
problems;

• Defines chronically late flights and deems the
holding out of such flights to be unfair and
deceptive in violation of 49 USC. 41712;



• Requires US carriers to publish information on
flight delays on their websites;

• Requires US carriers to adopt customer service
plans and audit their own compliance with their
plans; and

• Prohibits US carriers from retroactively applying
any material amendment to their contracts of
carriage that has significant negative implica-
tions for consumers. 

US Department of
Transportation. US Airways
fined.

The US Department of Transportation (DOT) has
assessed a $40,000 civil penalty against US Airways
for violating rules that require airline price adver-
tisements to disclose the full price consumers must
pay for air transportation.

“When consumers shop for air travel, they have a
right to know how much they will have to pay,” said
US Transportation Secretary Ray LaHood. “We will
continue to ensure that airlines comply with our
price advertising rules.”

The Department’s Aviation Enforcement Office
found that when consumers searched the carrier’s
website for one-way flights sorted by schedule, US
Airways provided a set of fares that did not include
additional applicable taxes and fees, or any notice
on that page that these additional charges would be
required. Under the DOT’s requirements for Internet
advertising displays, the full fare must either be
listed on the first screen that provides fare quotes,
or the existence of additional government-imposed
per-passenger charges must be prominently
disclosed along with a hyperlink that takes
consumers to a page that describes the additional
charges. 

(March 8, 2010)

Austrian Supreme Court: no
liability for conduct on ‘battle-
ground’ breakfast buffet 

The plaintiff and defendant both stayed as guests in
a health resort. Each morning breakfast buffet was
quite crowded as patients’ breakfast time was
limited and many patients had to start their treat-
ments early. One morning the defendant was
queuing up behind the plaintiff at the crowded
buffet and somehow her leg became entangled with
the defendant’s. The plaintiff tripped over denfen-
dant’s leg, fell down and suffered injury.

The first instance court (LG Wels) dismissed the
claim and the appellate court (OLG Linz) upheld the
judgment: Crowding at a breakfast buffet was
comparable to taking part in a sporting competition.
In both cases there was no liability for the typical
risk of this kind of conduct.

The Austrian Supreme Court (OGH) in decision 2 Ob
237/09f of January. 1, 2010 confirmed this view and
emphasised that the plaintiff had failed to produce
evidence of any fault on behalf of the defendant. 

(Source: Michael Wukoschitz, IFTTA)
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