
Department for Business,
Innovation and Skills. Timeshare
Consultation

The Department for Business is seeking views from
businesses, consumers, enforcement authorities, and
other interested parties on the transposition of the
European Commission’s new Timeshare Directive
into UK law. This will introduce common rules across
the European Community by February 2011 and set
the conditions for fair trading in timeshares.

Action at a European level was necessary because of
the cross-border nature of the sale of these
products, and the exposure to detriment that
consumers can face in this market.

The proposed regulations include a range of provi-
sions to improve UK consumer protection in a
number of areas. For example: 

• Long-Term Holiday Products, also known as
Holiday Clubs cause by far the most consumer
detriment in this sector and are covered by
regulations for the first time.

• Timeshare coverage is extended to any overnight
accommodation, which includes, for example,
timeshare in caravans and boats and rights to
access accommodation in a pool of accommoda-
tion.

• Timeshare Resale is an area rife with operators
who seek payment up-front on the bogus
promise of a sale. This is covered by regulations
for the first time.

• Timeshare Exchange is covered for the first time
and important pre-contractual information, such

as any restrictions on the choice offered under
the exchange scheme, must be provided.

The full title of the consultation is: Consultation on
the Proposed Timeshare, Holiday Products, Resale
and Exchange Contracts Regulations 2010. It can be
found at: http://www.bis.gov.uk/Consultations/
timeshare-holidays-exchange-resale?cat=open 
(12 July 2010)

ATIPAC

The Air Travel Insolvency Protection Advisory
Committee (ATIPAC) has reiterated its support for
the ‘flight plus’ ATOL reform proposals put forward
by the DfT. The Committee believes reform of ATOL
is long overdue and the new Government must not
miss the opportunity to bring clarity to consumers
and to extend financial protection arrangements to
a greater number of holidaymakers.

This is the Committee’s tenth Annual Report and the
need for reform has been a consistent message in
recent reports.

John Cox, Chairman of ATIPAC, said: “The Committee
has a long standing concern with the confusion
experienced by consumers over their financial
protection arrangements when booking an air
holiday. In our first annual report, in March 2001,
we noted the changing way in which holidays were
being sold. Since then an increasing proportion of
holidays are sold in ways that were not envisaged by
the existing regulations. The reform proposals are a
real chance to address this serious problem.
Expanding the scope of ATOL to a ‘flight plus’ model
will help to end the current confusion.”
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The report also examines the challenges facing the
travel industry in the forthcoming year, noting the
effect on consumer confidence of recent events and
the ongoing economic uncertainty.

Cox said: “The difficult economic conditions have
put real pressure on the travel industry, the volcanic
ash shutdown, the World Cup and travel related
industrial action have only added to this. However,
we have been surprised at the resilience of the travel
industry and the travelling public. There were fewer
failures of ATOL holders than expected in 2009-10
and we believe this will continue into the forthcom-
ing year.

Commenting on ten years of ATIPAC he said: “We
were set up by the Secretary of State for Transport
in 2000 to advise on financial protection for air
travellers. In that time we have advised on a new
mechanism for the replenishment of the Air Travel
Trust Fund, and subsequently fully supported the
introduction of the APC in 2008. We have also been
calling for reform of ATOL for some time, and
responded positively to the DfT’s recent consultation
putting forward the ‘flight plus’ proposals.”

He went on to say: “The balanced membership of
the Committee ensures we are able to give a truly
representative opinion and our meetings are a
valuable opportunity for the trade, the regulator
and independent representatives to meet and
debate the issues facing the travel industry.”

The ATIPAC Annual Report is available on the ATIPAC
website at www.atipac.org.uk 

(Source: CAA, 6th July, 2010)

Air Travel Trust

The Air Travel Trust (“ATT”) published its Annual
Report and Accounts today for the year ended 31
March 2010, reporting a £14.7 million improvement
on the Trust’s deficit.

The Report shows that the ATT received income of
almost £36 million during the year, substantially
through the ATOL Protection Contributions (“APC”)
for 21 million ATOL protected passengers. Income

also included amounts received from the directors of
failed ATOL holders, who had provided overtrading
guarantees as a condition of holding an ATOL and
compensation payments following the conviction of
the directors of Onshine Ltd for conspiracy to
defraud.

The Report records that 29 ATOL holders failed
during the year to 31 March 2010. As a result of the
protection afforded by ATOL and the ATT, almost
2,500 ATOL protected passengers were able to
complete their holiday and around 45,000 others
will receive a refund of advance payments.

19 of the failures that occurred in the year resulted
in calls on the Trust, with net expenditure falling
from £36 million to £11.4 million. The £36 million
recorded for the year to 31 March 2009 included
£28.6 million relating to the failure of XL Leisure
Group, which, if excluded, would mean the underly-
ing cost of failures increased year-on-year.

After taking into account administrative expenses,
insurance premiums, interest payments and bank
charges (totalling in the region of £11 million), the
deficit on the Trust improved by £14.7 million, from
£46.5 million to £31.8 million during the period.

The ATT Chairman, Roger Mountford, said:

“This time last year the Trust was facing significant
pressure on its liquidity, largely due to the failure of
XL Leisure Group. The increase to the rate of APC has
already helped strengthen the Trust’s financial
position and, coupled with the increased banking
facility, has increased the resources available to the
ATT, ensuring that the Trust can continue to meet its
objective of providing funds to customers affected
by the failure of their ATOL holder.”

ATT Report & Accounts 31 March 2010 – key figures
at a glance:

• £14.7m Improvement to ATT deficit
• £31.8m Deficit of ATT at 31 March 2010
• £35.9m Income
• 29 Failures
• £9.7m Net cost of failures that occurred in the

year or during previous years
• 2,445 ATOL protected passengers repatriated



• 45,114 ATOL protected customers entitled to
claim for a refund 

A copy of the Air Travel Trust Report can be
downloaded at this address:
www.caa.co.uk/CPGATOLATTReport2010 

(Source: CAA, 6th July, 2010)

AITO

AITO, the Association of Independent Tour
Operators, has accused British Airways of kicking
mud in the face of tour operators after the airline
said it would not refund operators for looking after
customers in the wake of the ash cloud crisis.

The comments were made by the association’s direc-
tor of industry affairs Noel Josephides, who added
operators may soon switch-sell away from the
airline as it undergoes continued problems affecting
its performance.

He was speaking in the wake of last week’s legal
announcement by Lime Management, which handles
operator bookings for the airline, that the airline has
no obligation to cover costs for an operator or agent
who has looked after a customer stranded overseas
following the ash cloud crisis.

Josephides said: “I am saddened that BA sees fit to
treat its tour operator partners in this way.

“AITO operators have continued loyally to book their
customers on to BA flights – despite the many
downsides, such as strike action, of so doing – and
now get mud kicked in their faces yet again.

“I believe that at least some AITO members will now
reconsider whether or not they should work with
BA, although – with its potential tie-ups with Iberia
and American – it will control a large number of
routes.”

The association has also written to a House of Lords
committee which was due to meet this afternoon to
discuss whether or not to refund airlines in the wake
of the ash cloud.

The letter urges the committee to also take into
account the costs borne by operators during and

after the ash cloud and urges them to consider
compensating operators too.

“When you take into account the relative size of
tour operators versus the size of airlines, this is
substantial in terms of its impact on the tour
operating companies concerned and is certainly
equal to the effect on airlines’ bottom lines,” the
letter states.

“As an example, a mid-sized tour operator paid out
£100,000 to get its passengers home; its turnover is
£24 million and its profits around £400,000 a year.
This also included loss of business.

“Smaller companies suffered even more in propor-
tion to their profitability.”

Josephides said failure by the government to resolve
the issue now could leave them open to greater
problems in the future.

He said: “The government runs the risk by not
approving refunds that, the next time there is a
similar crisis – volcanic or otherwise – both airlines
and tour operators will refuse to act, leaving
government in a very vexed situation and at the
mercy of the wrath of thousands of angry
consumers/voters.” 

(Source: Travel Weekly, Travelmole, Travel Trade Gazette)

26th July, 2010

AITO. Response to the Med
Hotels case.

AITO Chairman Derek Moore has welcomed the
decision in the Med Hotels VAT case. (See the article
by Richard Venables in this issue.) He said, “Those
purporting to act as agents when, in fact, they have
for many years been principals, have been able to
grow their businesses without the same financial
constraints as those of us who are squeaky clean in
our business dealings. This decision will level the
playing field – and about time too!”

AITO, in the form of its Industry Issues Director Noel
Josephides (Sunvil) has lobbied HM Revenue and
Customs for at least the past six years on this topic.
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Josephides said, “AITO has no objection to any organ-
isation genuinely acting as an agent for overseas
suppliers, but it has been very clear that some bed
banks were acting as principals as far as their
overseas accommodation providers were concerned,
while masquerading as agents in the UK to avoid
paying VAT under the Tour Operators’ Margin
Scheme (TOMS). He added, “They’ve saved themselves
a pretty penny by so doing, and it’s only right and
proper that they should now be called to account”,

AITO believes that the cost of VAT on TOMS amounts
to in the region of £15/£20 pp on an average holiday
price – much more than financial protection
currently costs, which is £2.50 pp under the ATOL
Protection Charge.

“It’s meant a serious imbalance that has worked
against those who have interpreted the regulations
correctly”, says Josephides. “We hope that this
decision will lead others to examine their trading
models more seriously so that fair play all round can
be ensured.”

AUC

The Air Transport Users Council (AUC) has published
a report on a consumer survey carried out on its
behalf by Ipsos MORI earlier this year. In the survey
they asked over two thousand people to list up to
five of their considerations when booking an air
ticket. They also asked about their experience in
relation to a number of specific issues that affect
passengers. The survey was intended to complement
the intelligence the AUC already receives from
approximately 14,000 complaints each year.

Tina Tietjen, Chairman of the Air Transport Users
Council (AUC) said “The survey gives us useful
feedback into a number of areas of the passenger
experience. But perhaps the most interesting results
were when people were asked to list their main
considerations when booking a ticket. The responses
were notable less for what was mentioned the 
most – not surprisingly 81% of respondents
included price – and more for what was rarely, 
or not, mentioned. 

Only five respondents mentioned the risk of an
airline going bust. This was despite respondents,
when asked, generally considering it was important
that travel arrangements were financially protected
and only 8% of them saying that they would
definitely not pay to be protected. The AUC have
previously called for government to introduce a
universal protection scheme against the failure of
scheduled airlines. They have suggested it be along
the lines of the ATOL scheme for tour operators.

The benefits of the ATOL scheme have been
highlighted during the recent failure of Goldtrail
Holidays. Goldtrail customers will be repatriated and
those who were yet to travel will receive a full
refund. In contrast calls to our advice line suggest
that recent scheduled airline failures have left large
numbers of passengers stranded abroad and signifi-
cantly out of pocket.

The survey also asked questions on passengers’
experience of booking tickets online. A significant
number of respondents had experienced a problem
making an online reservation -17% said that they
had made a mistake and 13% said they had had a
technical issue. And of these passengers, a high
proportion had been left out of pocket to some
extent as result. In addition, they found that 16% of
respondents had mistakenly paid for optional
services that they did not want.”

The report analysing the full results of the survey is
available on the AUC website at www.auc.org.uk. 

(Source: AUC, 28 July, 2010)

BEUC: Airlines must not use
volcanic ash as an excuse to
water down passenger rights

BEUC, the European Consumers’ Organisation has
said that the volcanic ash cloud crisis underlined the
importance of having European legislation in place
to protect air travellers. Furthermore, the crisis
showed that the mere existence of protective rules
alone is not enough. They are only helpful for
consumers if information is available and if strong



supervision is in place. Monique Goyens, Director
General of BEUC, said: “The Icelandic volcano
eruption, that affected millions of air passengers
across Europe, was a once in a lifetime occurrence. It
should not be the yardstick against which the
economic implications of airlines’ obligations should
be evaluated. The review of the legislation currently
in place must not lead to a reduction of crucial
passenger rights. It is of critical importance that
these basic obligations to passengers affected by
flight disruptions are kept.

“Surveys by consumer organisations and other
independent bodies clearly show that all across
Europe even the most basic obligations such as the
right to information, assistance, refund, re-routing,
provision of food, drink and a phone call were often
ignored by certain airlines. The real challenge for the
EU is to ensure that these important safeguards for
all are more clearly communicated and more reliably
enforced in the future. The volcano crisis should not
be used as an excuse to reduce these safeguards.” 

(Source: BEUC, www.beuc.eu, , 28th July, 2010)

European Commission. 
DG Mobility and Transport

The European Commission has issued a Q&A on
passenger rights following the volcanic eruption in
Iceland.

If my flight is cancelled, does the airline have to
offer me a choice between reimbursement and re-
routing?
Yes. You as the consumer decide. It is important to
bear in mind that if you chose reimbursement (i.e. to
get the money for your ticket back) then your rights
cease at that point. The air company is no longer
required to provide you with refreshment or 
accommodation from that point on.

If I chose reimbursement does that mean I get the
full price of my ticket back – including taxes and
any charges?
Yes, you should get back the money you paid for the
ticket.

If you chose re-routing
The airline can re-route you through other modes of
transport – train, rail etc. or by other air carrier.
While you wait for re-routing, the airline has a duty
of care – to provide refreshment as appropriate,
depending on the length of the delay, to provide
accommodation of one or more nights if necessary,
or to provide you with transportation to the place of
accommodation.

Where do I apply for re-imbursement? 
You apply to the airline company that you booked a
ticket with.

What if they tell me I have no rights in these
‘exceptional circumstances’?
Under EU law your EU passenger rights do apply
even in these exceptional circumstances. The only
part that does not apply is the additional financial
compensation (extra money to compensate you for
your inconvenience).

What if airlines do not accept this, or if they will
not apply the rights I have?
Complain. If you have problems claiming your
passenger rights you need to complain – firstly to
the air carrier and if you are still dissatisfied with its
answer, then to the competent national authority.
They are best placed to help you and they are legally
responsible under EU law to enforce the law.

How can the EU Package Travel Directive protect
consumers who are stranded because of cancelled
flights?
If the cancelled flight has been purchased as part of
a package holiday, consumers have more extended
rights, including the right to obtain a refund for the
entire package (including e.g. the flight and the
hotel) and assistance on the spot if they are
stranded. 

(Brussels, 29 June 2010)
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European Commission

The European Commission has welcomed a vote by
the European Parliament in favour of a regulation
on rights of passengers travelling by sea and by
inland waterways. After air and rail, transport by
water will also be covered by a specific set of rights
for passengers at EU level. Maritime and inland
waterway passengers, and in particular passengers
with a disability and people with a reduced mobility,
will enjoy new rights that will protect them when
they travel anywhere within the European Union.

Siim Kallas, Commission Vice-President in charge of
transport, said: “This regulation on the rights of
passengers travelling by sea and by inland waterway
will extend passenger rights to further transport
modes. This means that passengers travelling by
water will benefit from the same basic quality
service standards wherever they travel in the Union.
We hope that the European framework of passen-
gers’ rights might soon be completed by the
adoption of a regulation on rights for passengers
travelling by bus and coach.”

The new rights include amongst others:

• guarantee of reimbursement or rerouting in
situations of cancellation or of delay at depar-
ture of more than 90 minutes,

• adequate assistance (such as snacks, meals,
refreshments and, where necessary, accommoda-
tion up to three nights, with a financial coverage
up to €80 per night) in situations of cancellation
or delay at departure of more than 90 minutes, 

• compensation, between 25% and 50% of the
ticket price, in situations of delay in arrival or
cancellation of journeys,

• non-discriminatory treatment and specific assis-
tance free of charge for disabled persons and
persons with reduced mobility both at port
terminals and on board ships, as well financial
compensation for loss or damage of their mobil-
ity equipment,

• minimum rules on information for all passengers
before and during their journey, as well as
general information about their rights in termi-
nals and on board ships;

• establishment by carriers and terminal operators
of complaint handling mechanisms available to
passengers, 

• establishment of independent national bodies for
the enforcement of the regulation, through,
where appropriate, the application of penalties.

After this vote by the European Parliament, the
Council will have to confirm the agreement reached
with the Parliament for this regulation to be
formally adopted. The Regulation is due to enter
into force two years after its adoption. 

(Strasbourg, 6 July 2010)

Air Passenger Rights Report

A report into the consultation on air passenger
rights has been published by the European
Commission. It is available at: http://ec.europa.eu/
transport/passengers/consultations/doc/
2010_03_01_apr_final_report.pdf

The report makes a large number of recommenda-
tions, too many to mention here, but on mishandled
baggage the report recommends that:

• Automatic compensation should be brought into
line with the APR Regulation and with ECJ case
law. There also should be a “moral” compensation
due to loss of time, distress and inconvenience.

• Automatic compensation should be provided on
a case-by-case basis, as part of a business
product.

• A kit of essentials or automatic compensation
should be provided to cover expenses.

And on the issue of airline insolvency it recommends
that ‘Complete protection should be compulsory for
all airlines irrespective of how and where the ticket
is purchased’. 

(July 2010)
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International Forum of Travel
and Tourism Advocates

In a working group chaired by Stephan Keiler and
finalised during a workshop held in Moscow this
April, IFTTA Europe has elaborated a position paper
on the review of the European Package Travel
Directive which was presented to the European
Commission at a stakeholders’ workshop in 
Brussels. The paper can be found at: 
http://ifttainternational.org/Moscow/
IFTTA_summary.pdf

India. Legislation to curb unruly
passenger behaviour

In an attempt to deter the growing incidence of
unruly passenger behaviour onboard aircraft, the
Directorate General of Civil Aviation has proposed to
amend the Aircraft Act 1934 and the Aircraft Rules
1937. The proposed amendments will seek to
penalise improper passenger behaviour, irrespective
of whether the offence is committed in Indian or
foreign airspace.

At present, the rules, as well as certain civil aviation
requirements and circulars issued by the directorate
general, prohibit a number of offensive or danger-
ous practices that could be carried out in-flight
while travelling within India. For example, the rules
expressly prohibit the consumption of alcohol on
domestic flights, and further provide for a general
restriction on any person who conducts himself or
herself in a disorderly manner inside an aircraft or
who commits any act that is likely to endanger the
safety of an aircraft or its passengers or crew.

However, the act and the rules do not address
conduct such as harassment of cabin crew, use of
offensive language, physical assault and wilful
restriction or impediment of cabin crew and flight
attendants from discharging their duties. Owing to a
lack of adequate remedies, in the past such cases of
passenger misbehaviour have often gone
unreported.

Formulated following a review of international best
practices, the proposed amendments will seek to
impose a penalty for misbehaviour and other
passenger offences, which could include imprison-
ment for up to one year and a fine of up to
Rs500,000. Loss of control of one’s faculties due to
intoxication will not be considered a valid defence
in such cases.

Once enacted, the proposed amendments may serve
as a deterrent to rowdy passenger behaviour and a
useful tool for cabin crew, flight commanders and
flight attendants to help them in the smooth
performance of their duties. (Source: Ananjan Mitter
at ALMT Legal; amitter@almtlegal.com)

Israel. Liability for airport injury.

In Tamar Lamberg v The Airport Authority the Kiryat
Gat Magistrates Court ruled on a physical injury
claim filed against the Airport Authority. The
judgment was handed down on January 31 2010. 

Facts 

On June 20 2006 the plaintiff returned to Israel
from an organised tour to Slovenia. While she was
standing next to the conveyor belt waiting to pick
up her luggage in the baggage reclaim hall at the
airport, a heavy fellow passenger appeared behind
her and first pushed her friend who was standing to
her left, and then pushed the plaintiff, causing
injury to the plaintiff. 

The authority claimed that it was not liable for the
acts of passengers and that, in fact, the number of
passengers waiting for their luggage at the time of
the incident was fewer than average.

Decision

The court ruled that it is a well-known phenomenon
to have many passengers rushing towards the
luggage conveyer belts, and as such, the authority,
as owner of the airport, should have taken steps to
prevent physical harm to passengers. 
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The court relied on various judgments including
Rand v Ethos Ltd, in which the Haifa Municipality
(the owner of a football field) was held liable for the
behaviour of a crowd during a match. In that case,
the crowd had rushed onto the football field,
trampling the plaintiff and causing him severe
injuries. In Vered Kevich v Grand Nirvana Hotel, the
court found the hotel liable for injury caused to the
plaintiff who was accidentally pushed into the
hotel’s swimming pool by a hotel employee. In
Senker v The Airport Authority, the court found the
authority liable, where one passenger was hit by the
luggage cart of another passenger. The court
decided that the conditions at the airport were not
adequate for the number of passengers and there-
fore held the authority liable. 

In Lamberg, the court found the authority liable as
it is the owner and the occupier of the airport. The
court took into account the fact that, since the
airport is the only entrance to Israel, and passengers
have no choice but to wait for their luggage at the
conveyer belt, the authority has a duty of care
towards passengers and, consequently, it must take
reasonable steps to prevent injuries to them.

The court did acknowledge that it is not completely
possible to prevent pushing and shoving at the
airport; however, simple measures such as cordoning
an area to form a queuing system and placing
orderlies near the conveyor belts would ensure that
passengers could claim their luggage in an organised
manner. 

(Source: International Law Office, Official Online 

Media Partner to the IBA; Levitan, Sharon & Co; 

www.levitansharon.co.il.)

Italy. Consumer Protection Fund

An Italian consumer association has asked ENAC, the
Italian Civil Aviation Authority, to consider a
method of indemnifying air travellers promptly for
the consequences of service problems (e.g. delays,
flight cancellations, overbooking, lost luggage or
delayed redelivery). The association advocates the
creation of a bilateral mutual fund in order to

provide timely compensation for any such problems
caused by air carriers or handling companies. 

However, the adoption of such a scheme has been
complicated by the introduction in some airports of
expensive security scanners. Consumer bodies are
considering whether it would be more appropriate
to spend money on indemnifying travellers for the
consequences of service disruptions, rather than
investing further in security systems. 

The association has also asked the government to
grant ENAC the power to impose direct penalties, as
well as fines of up to €1,000 for missing items of
luggage. The fines would be added to the fund,
along with a contribution of €0.50 a flight by
handling companies and airlines. 

Creating such a fund will not help carriers or
handling companies, and could even be damaging.
The Italian courts have already shown their increas-
ing willingness to grant compensation to passengers
in the event of service problems. Given the obvious
benefits to passengers of avoiding the time and
expense of obtaining a court judgment, airlines
often agree to settle claims arising from or related
to such problems before trial. Carriers also face a
heavy burden of proof in such cases and must
adduce clear evidence of force majeure in order to
avoid a judgment against them. 

The creation of the compensation fund would be a
useless charge for air carriers, which would be likely
to pass on the cost by raising air fares, to the direct
detriment of most passengers. 

(Source: Laura Pierallini, Studio Legale Pierallini e Associati;

pierallinil@canpier.it; June 9, 2010)

Department of Transportation.
Comair Fined for Violations of
Denied Boarding Compensation
Rules

The US Department of Transportation (DOT) has
assessed a civil penalty against Comair for violating
federal rules regarding passengers denied boarding



(“bumped”) on oversold flights. Comair and affili-
ated carriers were ordered to cease and desist from
further violations and Comair will pay a civil penalty
of $275,000.

“Our bumping rules are designed to protect passen-
gers when airlines overbook a flight,” said US
Transportation Secretary Ray LaHood. “We expect
carriers to comply with these rules and will take
enforcement action when they do not.”

When a flight is oversold, DOT regulations require
airlines to seek volunteers willing to give up their
seats for compensation. If not enough volunteers
can be found and the carrier must bump passengers
involuntarily, the carrier is required to give bumped
passengers a written statement describing their
rights and explaining how it decides who will be
bumped from an oversold flight. In most cases,
passengers bumped involuntarily are also entitled to
cash compensation of up to $800. This past June,
the Department proposed raising the maximum
denied boarding compensation to $1,300 and tying
future increases to inflation.

The Department’s Aviation Enforcement Office
began an investigation of Comair’s compliance with
the bumping rules following a number of
complaints filed by consumers with DOT. The investi-
gation involved a review of bumping complaints
sent to Comair by consumers, as well as an inspec-
tion at the carrier’s headquarters of its consumer
complaint records and its policies and practices for
oversold flights. The investigation revealed numer-
ous cases in which Comair failed to solicit volunteers
to leave overbooked flights and provide passengers
with the appropriate denied boarding compensation.
The Aviation Enforcement Office also found that
Comair had filed inaccurate reports with DOT on the
number of passengers involuntarily denied boarding. 

(July 26, 2010)

Department of Transportation.
Response to Study on Airline
Cancellations

The US Department of Transportation has responded
to a study released by a pair of aviation consultants,
purporting to show that the DOT’s rule establishing
time-limits on tarmac delays hurts, rather than
helps, consumers. According to the DOT, the study,
conducted by two business consultants for aviation
companies, offers a misleading and premature
assessment of the impact of the new passenger
protections.

The study, based on one month of airline on-time
data in May 2010, is far too narrow to yield defensi-
ble conclusions about future airline trends. Further,
the data reported in May 2010 does not support the
industry consultants’ claims about rising numbers of
airline cancellations. While there was a slight
increase in airline cancellations in May 2010
compared with May 2009, an analysis of May
cancellations over the last 15 years shows that
cancellations in May 2010 were below average. In
fact, the rate of airline cancellations in May 2010
was below the average rate for all 15 previous Mays
with comparable data: 1.24% in May 2010
compared to the average of 1.51%.

“Airlines know the rules and they know they have to
take passenger protections into account when
making scheduling and operational decisions,” said
Transportation Secretary Ray LaHood. “The
Department of Transportation is committed to
protecting the rights of airline passengers – starting
with firm limits on tarmac delays – and no one
should be misled by this unreliable study.”

The same May 2010 data shows many cases in which
airlines did take the appropriate action to avoid
lengthy tarmac delays without cancelling flights. In
May 2010, there were 86 incidents in which airlines
took action to ensure passengers were not stuck on
the tarmac for more than 3 hours and still delivered
them to their scheduled destination. In May 2009,
there were only 22 such incidents. 

(July 20, 2010)
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Ireland. 1800Hotels.ie Collapse

Hundreds of Irish consumers were hit by the collapse
of the online travel reservation company
1800hotels.ie. The Irish Travel Agents Association
(ITAA) is advising any 1800Hotels.ie customers who
made bookings on the site to ask a licensed travel
agent to help them confirm/rebook their accommo-
dation.

“Thanks to the totally outdated travel licensing
regime in this country, 1800Hotels did not have to
provide a bond to protect consumers,” said ITAA
chief executive Simon Nugent. “We recommend that
customers who need to rebook accommodation ask
a licensed and bonded ITAA travel agent for help.
ITAA members have a better chance of rebooking
customers’ rooms at, or close to, the rate originally
quoted. And of course, if people book through a
licensed agent, their money is protected by our
bonding scheme.

“We are currently exploring whether we can make
arrangements with some of the supplier ‘bed banks’
who used to work with 1800Hotels so as to minimise
the problems consumers face. However, the news is
not good. Several bed banks have told us that all
forward bookings made by 1800Hotels have already
been cancelled,”

Nugent also pointed out that the Irish company,
which owns the 1800Hotels.ie website, is completely
unregulated and unbonded. 

“We call on the Minister for Transport, Mr Noel
Dempsey, to act urgently on reform of protection
for the travelling consumer. After all, the current
Travel Act was written back in 1982 before the
internet was invented. It is full of holes, as Tuesday’s
news reveals. Ironically, proposals for reform have
been with the Department of Transport since
January 2009 but 18 months later, the minister has
not yet even commented on them,” 

(Source: Irish Travel Agents Association, 14 July 2010)

Canada. Québec Consumer
Protection Act

A motion for leave to launch a class action was filed
on July 16, 2010 in Montréal on the basis of the
failure of a vendor to disclose in its advertisement
the complete price of goods or services offered as
required by section 224 (c) of Québec’s Consumer
Protection Act.

The motion was filed by Union des consommateurs
du Québec against Air Canada and proposes that the
action cover all residents of the province of Québec
who have purchased tickets directly from Air Canada
since June 30 (the date on which Bill 60 came into
force).

The motion alleges that Air Canada failed to disclose
the complete price of its tickets in its paper and
electronic advertisements as well as on its website.
More particularly, the motion claims that additional
charges such as airport improvement fees and 9/11
security charges are added to the advertised prices.

The conclusions sought in the proposed class action
include the reimbursement of all fees and charges
paid beyond the advertised price (other than the
QST, GST, and any additional options added by the
consumer) and the payment of $100 in punitive
damages for each affected consumer.

Furthermore, the Union’s action extends to all
tickets sold by Air Canada through these advertise-
ments, regardless of the airline that actually
operates these flights (i.e. Air Canada, its
subsidiaries, or its Star Alliance partners).

Germany. Ryanair banned from
charging fees for payment by
credit card

Germany’s Federal Court of Justice has ruled that
Ryanair put customers at a disadvantage by charg-
ing them a fee for using a credit or debit card to pay
for tickets. By charging the fee, the airline was
thrusting on customers the costs of fulfilling its own



legal obligations, the court, based in the southwest-
ern town of Karlsruhe, said.

Germany’s leading consumer organisation brought
the case against the Irish budget airline for charging
a fee of between €1.50 and €4 per passenger,
saying Ryanair did not offer consumers any way to
pay for flights without paying an additional fee.
However, no fee was charged for paying with a Visa
Electron card, a sister card to the Visa Debit card.
Ryanair had argued that it was simply passing on to
consumers the fee banks charge for credit card
payments. 

(22 May, 2010)

Plea for Fare Transparency

The Consumer Federation of America (CFA) and the
Consumer Travel Alliance (CTA) have written a joint
letter to the Chairmen and Ranking Members of the
Senate Commerce Committee, the House
Transportation Committee and the Senate and
House Aviation Subcommittee Chairmen urging
them to mandate that airlines release all fee infor-
mation at the same time that they release airfare
information.

Airlines have been reluctant to release their fee
information at the same time as their airfare infor-
mation to central reservation systems that serve
most of the travel agents and online travel agents.
This makes it difficult for both brick-and-mortar
and online travel agents to provide the total cost of
air transportation including baggage, seat reserva-
tions, food etc.

Should the airlines release their baggage and other
fee details, central reservations systems would be
able to present the costs of these fees upfront in the
ticket buying process. These fees are expected to
total more than $55 billion in 2010.

For instance, a passenger could request a price
comparison for a family trip from Washington DC to
Denver, Colo. with three people and four checked
bags. The computer reservation systems would then
be able to compare the total cost of travel rather

than only the airfare portion that is currently
displayed. This would allow consumers to get a good
comparison of the total prices across airlines such as
JetBlue, Southwest, AirTran, Frontier, Midwest,
United, American, Delta, US Airways and
Continental that all have different fee structures.

In their letter the Senate and House committees
responsible for aviation, the consumer organisations
asked specifically that fee information be provided
by the airlines at the same time that airfare infor-
mation is provided. 

(Source: consumertraveler.com, 6 April, 2010)

UK European Consumer Centre.
Car Hire Complaints.

Complaints about car hire in the EU have rocketed
in the first five months of this year, according to the
UK European Consumer Centre.

The number of complaints and enquiries from UK
consumers about car rentals in the EU shot up by
just under 30% in the first five months of 2010
compared to the same period in 2009.

UK consumers are in dispute over car rentals with
EU traders from a variety of countries, but some of
the countries most frequently complained about
include Spain, Italy, France and Ireland.

Jed Mayatt, UK European Consumer Centre (UKECC)
Manager, said: “We knew that complaints about car
hire were rising, but when we analysed our database
I was really shocked at the scale of the problem.

“Of course, not all car hires end in tears, but
consumers really do need to wise up, get their brains
into gear and take some basic precautions when
they are entering into car rental contracts in the
EU.”

The car hire market causes trouble for UK consumers
every year, but in 2010 the problem is getting worse
– a rise of 29% in the number of complaints and
enquiries in the first five months of 2010 compared
to the first five months of 2009. 
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Now the UK ECC has taken action to forewarn UK
consumers intending to hire cars abroad – either on
holiday or on business – by producing a leaflet
outlining consumers’ rights and giving motorists
hints and tips to protect themselves. Called ‘What
you should know about car hire across the EU’,
consumers can download a copy from the UK ECC’s
website: www.ukecc.net

Jed said: “Consumers are often at their most vulner-
able during tough economic times and, quite
naturally, they often have their guard down and are
more trusting when they are on holiday.

“Like any transaction, car hire has risks associated
with it, but in the light of these figures showing
dramatic increases in complaints about car rental,
we would urge consumers to take more care and to
take steps to make the whole process go as
smoothly as possible.

“Our general advice to consumers hiring cars abroad
is, where possible, to return the car to someone in
the office, get them to check the car and sign it off
as in good condition. If you have to leave the car,
take some photos – showing that it was returned in
good condition.”

A typical example of a car rental complaint would
result from when the consumer has to return the
rental car at the end of their holiday. If the
consumer’s flight is early (or late) and the car rental
office is closed, they sometimes leave the car in
good faith and return the keys at a drop-off point.
Weeks, maybe months, pass and eventually the
consumer receives a bill from the car rental firm,
charging the consumer for damage done to the car.
The consumer, not surprisingly, is totally unaware of
this damage and this bill is a total shock – as the
consumer left the car in perfect condition.
Sometimes the car rental firm will provide photos of
the damage (in some cases this photo will have been
taken a couple of days after the consumer returned
the car).

(Source: UK ECC, 21 July, 2010)

Advertising Standards Authority.
Explore Worldwide

A national press ad, for the tour company
Explore.co.uk, was headlined “WORLDWIDE ADVEN-
TURES DON’T JUST TRAVEL EXPLORE!” and stated
“Explore offer a huge range of holidays to suit every
adventurer … Whatever adventure you choose, you
can relax knowing we’ve taken care of all the
details. Encounter real people, places, wildlife and
culture with like-minded travellers Be led by experi-
enced tour leaders with invaluable local knowledge
and insight …”.

The complainant challenged whether the claim “Be
led by experienced tour leaders with invaluable local
knowledge and insight” was misleading and could
be substantiated.

Explore.co.uk (Explore) stated that they had been
operating for almost 30 years and currently had
552 approved tour leaders, 450 of whom were
classed as local tour leaders, because they lived in
the country in which they led tours (with a very
limited number of exceptions where the leader
might live in a neighbouring country, for example
Syrian tours might be led by a leader from
Lebanon). The other 102 were contracted directly
from the UK. Explore operated in 120 countries
with 470 different itineraries. They said their
recruitment process was rigorous and only 3% of
UK applicants who approached them to become
tour leaders were actually successful in gaining
employment. Their tour leaders were fully trained;
the training programme involved an intensive four-
or six-day in-house course. Before beginning a tour
series, their UK tour leaders had a pre-tour briefing
with their manager and also travelled on an Explore
trip shadowing the official tour leader before
leading a tour on their own. In addition, they
undertook a ‘recce’ to familiarise themselves with
the details of the particular tour they were to lead.
They were also provided with a comprehensive
operational tour manual, updated regularly by their
operations staff and previous tour leaders, which
was an in-depth source of useful information
accumulated by their staff over many years of
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operating tours in that country. It contained mostly
practical information, instructions and advice on
how to lead the tour, and set out the responsibili-
ties and role of a tour leader. Explore said tour
leaders were also required to carry out extensive
pre-tour research into the destination before
leading their first trip, and the operational manual
gave details of subjects worth researching such as
the history, geography and economics of the
country and area. Explore’s agents, who provided
local leaders, were required to fill in a Standard
Operating Procedures (SOP) form and return it to
Explore in order to show that they had fulfilled
each of their responsibilities which included,
amongst other things, providing a familiarisation
trip prior to the tour if required, and briefing tour
leaders on all aspects of the tour. Receiving the
completed SOP form, in conjunction with what was
stated in the operational manual, was Explore’s
means of knowing that local agents were operating
to their satisfaction.

Explore understood that the complainant had been
disappointed with his tour leader’s level of knowl-
edge and experience. They said her training had
lasted only one day, which was exceptional, and
was partly because the trainer they had intended
to fly to New Zealand was unavailable. It was her
first time leading a tour, and she had not travelled
on an Explore trip shadowing the official tour
leader before leading a tour on her own, but she
had been briefed on the tour and had lived in New
Zealand for several years, and they were confident
that she would research the trip and familiarise
herself with the route. Unfortunately in this
particular case the SOP form was not returned or
chased, and the tour ‘recce’, which the ground
agent was required to provide the tour manager
with as per their contract, was not carried out. The
agent was new and had not received or filled in
the SOP form. Explore said that was a breakdown
in their systems which they had addressed: they
had overhauled their systems and tied up loose
ends to ensure that the SOP form would always be
received and completed, would be chased if not
returned, and any non-compliance with responsi-

bilities on the agent’s part would be remedied.
They had offered the complainant cash compensa-
tion for his dissatisfaction and he had since
booked another holiday with them; he had also
previously travelled on four other Explore trips
without cause for complaint.

They said the complainant’s experience was highly
out of the ordinary and completely unrepresenta-
tive of normal Explore holidays. Based on
consultations with individual operations managers,
they estimated that a customer booking a tour had
a 3 in 2000 chance of having a leader with no
prior tour leading experience, and even in those
rare cases they would expect the tour leader to
have experience of the route and culture and to
have been trained. Extremely rarely and because of
unforeseen circumstances, a planned tour leader
might have to be substituted for a tour leader who
had not had the opportunity to familiarise
themselves with the route personally. The chance
of a customer having a leader who was new to the
job, did not know the route, had not done pre-tour
research and had not shadowed an Explore tour
before was extremely low. They said their Holiday
Satisfaction Questionnaire, which had a high
return rate of 85%, showed that 95.92% of
customers had rated their tour leader’s overall
ability as “excellent” or “good” in 2009.

Explore felt the claim that their tour leaders were
experienced with local knowledge and insight was
justified. As a cautious measure they intended to
remove the word “invaluable” from the claim,
because they thought it was too subjective.

The complaint was not upheld. The ASA acknowl-
edged that every tour leader had to undertake a
first tour, but considered that in such cases the
customer would nevertheless expect the leader to be
fully briefed, prepared, trained, knowledgeable and
familiar with the trip, particularly in view of the ad’s
claim “Be led by experienced tour leaders with
invaluable local knowledge and insight”

The complainant had been on an Explore holiday
to New Zealand in December 2009 and said he had



found that, in addition to the fact that the tour
manager was leading a tour for the first time, she
had never visited almost all the places they
travelled to, demonstrated very little local knowl-
edge (indicating that she had not researched very
effectively) and had received little training.
Although it seemed he had a legitimate complaint,
because the behaviour of his tour leader and her
ground agent fell short of reasonable expectations,
the ASA noted he had been compensated for his
dissatisfaction and specific action had been taken
to address the problems he had experienced, which
seemed particular to one tour leader and one
ground agent. The ASA considered that the general
systems Explore had in place were likely to ensure
that their tour leaders were usually of a high
calibre, and the extra action Explore had taken as a
result of the complaint made that even more likely.
The ASA were of the view that the complainant’s
particular experience, although unfortunate, did
not invalidate the claim that Explore’s tour leaders
were experienced with local knowledge and
insight. The ASA concluded that the claim was
unlikely to mislead.

Jamison v McSorley and Thomas
Gray (t/a Budget Travel Centre
NI) [2010] NIQB 6 

In this case the plaintiff claimed damages of
£175,000 as a result of an incident at Playa de las
Americas, Tenerife on 19 July 2001 when he was
pushed down a set of steps at an apartment by the
defendant. The defendant had tripped on the stairs,
lost his balance, and reached out for support to the
plaintiff which caused the plaintiff to fall down the
stairs, as a result of which the plaintiff sustained
serious personal injuries. Two issues arose in the
case: (1) Was the defendant negligent? (2) Was the
defendant covered by insurance?

It was held on appeal that on the facts the defen-
dant had not been negligent. The injury was caused
by a pure accident. As for the insurance, the defen-
dant had claimed that his friend, Andrea, had
purchased travel insurance from their travel agent –
which the agent denied. The evidence pointed
however to the fact that no insurance had been
taken out and therefore, if it had been necessary to
decide the issue, the claim would have been denied.
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