
Department for Transport. 
ATOL Reform.

According to the DfT, people booking a holiday
abroad are set to benefit from a clearer more exten-
sive protection scheme after the Government
confirmed it would press ahead with reforms to
ATOL (Air Travel Organisers’ Licensing). The reforms,
made necessary by changes in the holiday market,
will see the ATOL scheme undergo the biggest
overhaul for more than a decade. The changes are
expected to ensure around 6 million more holidays
receive protection.

In a statement to Parliament, the Aviation Minister
Theresa Villiers outlined a series of changes to ATOL
which the Government aims to implement by the
end of the year. Subject to a Spring consultation on
the details, the reforms will:

• Extend protection to include 'flight plus'
holidays. This would cover trips including a flight
where the various elements are purchased within
a specified short period – essentially looking like
a package holiday but falling outside the existing
legal definition. 

• Deter businesses from misleading consumers
about their level of protection. Some companies
offer holidays which might look like packages
but make the transaction as an “agent for the
customer” without explaining to the customer
that this means forfeiting ATOL protection. These
proposals are designed to provide customers with
a clear and honest explanation so they can make
informed decisions.

• Replace the wide variety of documents which
companies currently issue with standardised
information for travellers, making it clear when
their trip is ATOL protected. Work on this is
already underway, with the Civil Aviation
Authority and the travel industry developing an
easily recognisable certificate for protected
holidays.

These reforms will be achieved through new regula-
tions, existing legislation and making greater use of
unfair trading rules.

In addition to ensuring the ATOL scheme is better
suited to the modern holiday market, the proposals
will also help to reduce the deficit in the fund which
covers refunds and repatriation in the event of
insolvency. Following a number of high-profile
collapses in recent years, the Air Travel Trust Fund
(ATTF) relies on a Government guarantee, currently
worth £42m, and Ministers see the reduction of this
as very important.

Theresa Villiers said:

"Since it was introduced, ATOL has provided protec-
tion for millions of holiday makers and I am
determined to see this continue. Insolvencies in
recent years have shown us how important it is that
customers are able to buy protected holidays, but
recent court cases have only served to highlight the
fact that the scheme is in need of reform. These
changes will remove much of the confusion
surrounding ATOL, while ensuring operators who
offer such holidays provide customers with the
financial protection they expect.

"As well as improving protection for passengers,
these reforms will help us put ATTF finances back on
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track so that taxpayers' exposure to the fund’s deficit
is rapidly reduced and ultimately eliminated.

"I also believe there may be a case for new primary
legislation to address other issues in the ATOL
scheme and I will be considering this further in the
course of the year."

(Source: DfT, February 2011)

ABTA. Response to ATOL reform
proposals

ABTA has made an initial response to the
Government proposals on ATOL reform. They
welcome the proposals but believe they do not yet
go far enough. 

They believe that:

• By including in a protection regime all holidays
put together by individual travel companies, the
Government’s proposals for ATOL reform are a
step forward in extending consumer protection.

• By excluding airlines and website click-through
sales from the scheme, they remain flawed. These
exclusions will perpetuate confusion among
consumers.

• Pricing of the scheme is critical. The costs of the
ATOL scheme to the travel trade, and ultimately
the consumer, must not be at a level that will: (a)
drive consumers to seek out cheaper, unpro-
tected arrangements (such as booking direct with
airlines) and (b) wreck successful business
models.

• The proposals must be backed by strong enforce-
ment measures to avoid consumers being left
unwittingly high and dry by unscrupulous
traders.

Mark Tanzer, ABTA Chief Executive said: ‘Financial
protection should be comprehensive and transpar-
ent, otherwise it leads to real confusion and
consumer detriment. British consumers and our
Members deserve better than the unfair and unclear
structures that we have suffered in recent years.

While the Government’s proposals go some way to
addressing the problem, we’re disappointed that
airlines and online click-through sales have been
excluded, as these will create competitive imbalance
and leave passengers exposed. These exclusions will
only perpetuate confusion among consumers. We
also believe that key issues such as pricing and
enforcement need to be considered carefully.’

In research conducted by ABTA, 93% of the public
said they regard financial protection as essential or
important. In their responses to consultation
questionnaires, 85% of ABTA Members said that
they wanted to see the scope of consumer protec-
tion extended to all holidays; 84% that
click-throughs from airlines websites should be
included; and 100% said that airlines should be
included in a scheme of financial protection.

A full response will be made to the Department of
Transport in due course.

(Source: ABTA, February 2011)

Civil Aviation Authority. Snow
Disruption Survey

At the end of January the UK Civil Aviation
Authority (CAA) undertook an online survey to
gather information from the travelling public about
their experiences during the disruption to flying
caused by snow in November and December 2010.

The survey aims to help the CAA gain a better
understanding of passengers’ views about how
airports, airlines and other companies operating at
UK airports, met, or failed to meet, their expecta-
tions. For instance, the CAA is interested in finding
out how well passengers were kept informed about
the disruption and whether people were told about
their rights to assistance from airlines.

The CAA was keen to hear from as many people who
experienced disruption as possible to try and build
the best possible picture of what worked well and
what did not, so that they can work with industry to
improve the situation in case of future disruptions.
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The work builds on the CAA’s call for some airlines
to do more to help their passengers during the
disruption and consumers’ responses will feed into
further work with government, airlines and airports
after Easter, as well as informing how we develop
our regulation and enforcement work.

(Source: CAA, January 2011)

Civil Aviation Authority. Snow
Disruption: Airlines warned over
unacceptable treatment of
passengers 

The UK Civil Aviation Authority (CAA) identified a
number of instances where airlines did not met their
obligations to passengers during the snow disrup-
tion in December and took action to ensure that any
unacceptable practices were addressed.

Five days into the disruption, some airlines were
clearly making real efforts to look after their
passengers in difficult circumstances but others
failed to clearly explain EU denied boarding regula-
tions (EU 261/2004) to passengers, and may even
have misled their customers about their rights. The
regulations stipulate that during periods of disrup-
tion, airlines offer refreshments and, where
appropriate, put passengers up in hotels.

The CAA wrote to a number of airlines, both UK-
based and overseas based, to make clear that their
behaviour was unacceptable and later repeated its
advice that if travellers have had to make their own
arrangements for hotels and meals during the
disruption, they should keep all their receipts and
make a claim for the re-imbursement of reasonable
expenses from the airline concerned as soon as
possible.

Deirdre Hutton, CAA Chair said: "The European
Union has put in place regulations to protect people
in situations such as this, which not only guarantees
people will be looked after, but requires airlines to
let people know what their rights are. This has not
been happening in all cases and it is important that

passengers are not being misled. The fact that some
airlines are making real efforts to look after their
passengers shows that it can be done and there is no
excuse for providing misleading information on
what passengers are entitled to.

"We welcome the Government's comments ... that
they are prioritising revamping the CAA's regulatory
framework so we would be able to introduce provi-
sions to encourage major airports to prepare better
for bad weather. In the meantime though our focus
will be on making sure passengers get the protection
they deserve."

(Source: CAA, December 2011)

Office of Fair Trading. Bogus
Holiday Clubs.

As part of Scams Awareness Month, the Office of
Fair Trading held a day of action at airports in the
UK and Spain to warn people about bogus holiday
clubs and to inform them of their new consumer
rights.

As families flocked to UK airports for half term
holidays, the OFT and local trading standards
officers copied the tactics used by bogus holiday
club touts and handed out fake holiday club
scratchcards at airports. The OFT fake scratchcards
asked 'Have you won a luxury holiday?' but when
scratched warned consumers about a lengthy sales
presentation and high costs for membership to a
bogus holiday club.

The warning came as consumers' rights across
Europe were increased from 23 February 2011 to
give people new protections if they do purchase
membership to a holiday club. The new protections
include:

• a 14 day cooling off period during which the
buyer can withdraw from the contract without
any penalty

• the seller cannot ask for, or accept, any money
from the consumer during the cooling off period 



• written information in the consumer's preferred
language setting out information about the
holiday club

• written notice of the right to cancel the contract
and a cancellation form

OFT research found that every year almost 400,000
UK consumers fall victim to bogus holiday clubs at a
cost of over £1 billion. Holiday clubs are marketed as
a flexible alternative to timeshare, promising a
lifetime of discounted luxury holidays anywhere in
the world. Some are reputable businesses that trade
in good faith. But others promise far more than they
deliver. For instance, although membership can cost
thousands of pounds, what people may be buying is
purely access to a booking service such as a website
or phone number.

Michele Shambrook, Deputy Operations Manager of
Consumer Direct, the OFT's consumer advice service,
said:

'Our advice is to be wary of the scratchcard tout
when you are on holiday. If you do go along to a
presentation, ask the company three simple
questions: Do you give cooling off rights? Is every-
thing you promised in the presentation in the
contract? And can I take away the contract to
consider at my leisure? If the answer to any of these
questions is no, then simply walk away.

'Holiday clubs that are operating legitimately will
provide the legally required cooling off period and
will not pressure you into making a snap decision
that leaves you thousands of pounds out of pocket.'

It is not just holidaymakers who are at risk. Anyone
can be approached at home by phone by someone
telling them they have won a free holiday - all they
have to do is attend an exclusive VIP presentation.
But they are then subjected to a long high pressure
sales pitch and the free holiday rarely turns out to
be free by the time non-refundable administration
charges, supplements and taxes are added.

(Source: OFT, February 2011)

Office of Fair Trading. Holiday
Clubs Prosecuted.

The OFT has launched court action against three
companies and individuals involved in the marketing
or sale of holiday club memberships and other
similar products, alleging that the traders mislead
people about the sale of their timeshares.

The companies subject to the court action are
Incentive Leisure Group Limited, Personal Travel
Group Limited and Geo Demographic Market
Research Ltd (previously known as the Direct
Marketing Partnership Group Ltd).

The OFT alleges that these companies encourage
consumers to attend presentations, on the basis that
they would be able to get rid of unwanted
timeshares with often high management fees and at
these presentations, consumers are instead sold very
expensive holiday club memberships. In some cases
consumers were invited to join what appears to be a
pyramid scheme, on payment of a large fee.

The OFT claims that the traders involved engaged in
aggressive and misleading sales techniques and
believes that consumers attending these presenta-
tions are denied cancellation rights provided by
consumer protection laws.

Solicitors acting for the traders have denied the
allegations made by the OFT and are expected to
defend the action.

Jason Freeman, an OFT Legal Director in the OFT's
Consumer Group, said:

'We are concerned about the impact these traders'
activities are having on consumers, and in particular
that they are being misled and denied important
rights. We have not been able to reach a voluntary
agreement that they will cease the activities that we
consider to be unlawful, so we think the best thing
now is for the High Court to decide the matter.'

[At this point, no assumption should be made that
any business or individual has been found to have
breached consumer protection legislation.]

(Source: OFT, December 2011)
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Advertising Standards Authority.
Ryanair Ltd

A press ad for Ryanair stated "Family Fun in
DENMARK ONE WAY FROM £9 TAXES AND CHARGES
INCLUDED. City or countryside, active or relaxed,
culture or history – Denmark has it all! Jump
straight into your Hertz car at Billund Airport and
start exploring Denmark". Under the heading
"Family Fun", the ad listed several experiences
including "Visit Legoland Billund". At the bottom of
the ad, text stated "TRAVEL NOVEMBER - JANUARY
RYANAIR".

The complainant, who believed that between
November and January the resort had limited access
and the theme park was entirely closed, challenged
whether the claim "Visit Legoland Billund Resort"
was misleading.

Ryanair said the ad ran in co-operation with Visit
Denmark, who supplied the copy content for the
attractions of Legoland Billund Resort. They said
Legoland was open in November and December but,
having reviewed the complaint, understood it was
closed in January.

Visit Denmark said the copy of the ad they signed
off did not include the text "TRAVEL NOVEMBER -
JANUARY". They said they were aware the fare was
changed from "€10" to £9 but not that the dates
had been added.

The complaint was upheld. The ASA noted part of
Legoland Billund Resort was open for three
weekends in November and the weekend of 4/5
December, but understood that, after this date, the
whole resort was closed until March 2011. The ASA
understood Visit Denmark provided the copy
content for the attractions, but had not signed off
the final ad that included the text "TRAVEL NOVEM-
BER - JANUARY". The ASA considered that the text
implied that, if consumers visited Denmark during
those three months, the attractions listed would be
fully available to them. Because this was not the
case, they concluded that the ad was misleading.

(Source: ASA, January 2011)

Advertising Standards Authority.
TUI UK Ltd 

A brochure for a hotel resort, the Emerald Studios, in
Thassos, Greece made a number of claims about the
area and the facilities available at the resort which
included "Location … 200m to a … sandy beach…" 

The complainant, who had stayed at the resort,
challenged whether the claim "200m to a 3km-long
stretch of sandy beach" was misleading and could be
substantiated.

TUI (Thomson Holidays) said the hotelier provided
information about their hotel and they explained
that all hoteliers were required to complete a New
Unit Description Form before they were accepted as
a hotel by Thomson Holidays.

Thomson Holidays explained that it was impractical
for them to check the distance from the hotel to the
beach in each and every one of their resorts.
Because such a task would be onerous and that staff
did not have the time to check, they relied on the
information provided by the hotelier.

Thomson Holidays said, in this case, the hotelier
confirmed that the hotel was 200m from the beach
and, once the hotel had been accepted by Thomson
Holidays, the Resort Team Manager was satisfied
that that distance was accurate. They explained that
prior to the hotel being built, the hotelier obtained
the distance from the hotel to the beach from a
government agency, the Government Topographic
Agency. They said that the agent measured the
distance between the beach and the proposed hotel
plans prior to approval being given for the build.
Thomson Holidays were satisfied that the distance
was accurate and they did not consider that the ad
was misleading.

Thomson Holidays explained that to date, they had
not received any complaints about the quoted
distance from the hotel to the beach. They added
that had they done so, and found that the distance
was inaccurate, they would have updated their
records, and amended their advertising accordingly.
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The complaint was not upheld. The ASA noted that
Thomson Holidays had based the ads description of
the hotel on local information from the hotelier
and, once the hotel had been accepted, from their
Resort Team Manager who confirmed that they were
happy with the information provided. They under-
stood that the distance between the hotel and the
beach had been measured by the local Government
Topographic Agency, and that it was that informa-
tion that had been provided to Thomson Holidays by
the hotelier. They also noted that the documenta-
tion provided by TUI was based on that Agency
report. Because the ASA understood that the
distance from the hotel to the beach had been
measured by the local government agency, and
because they were satisfied that TUI had taken
reasonable steps to substantiate the claim, they
concluded that the ad was not misleading.

(Source: ASA, December 2010)

Department for Business,
Innovation and Skills. 
Volcanic eruptions in Iceland

Acting on behalf of the Department for Business,
Innovation and Skills, the UK Ambassador to Iceland,
Ian Whitting, and Magnus Johannesson, Permanent
Secretary at the Ministry for the Environment in
Iceland, have signed a Memorandum of
Understanding (MOU) covering the exchange of
information and resources relating to volcanic
eruptions in Iceland.

The MOU follows considerable cooperation between
researchers from the two countries since the
eruption of Eyjafjallajökull in April 2010. Members
of the, Met Office, British Geological Survey and the
National Centre for Atmospheric Science visited
Iceland during the eruption to share data and
expertise with Icelandic researchers.

Information from the Icelandic Met Office and the
Icelandic Institute of Earth Sciences proved
extremely useful to the UK’s Scientific Advisory
Group for Emergencies (SAGE), chaired by the
Government Chief Scientific Adviser, Sir John

Beddington. This group was composed of experts in
earth and atmospheric sciences, meteorology and
risk analysis, and advised the Government on scien-
tific issues related to the eruption and the
disruption it caused.

(Source: DBIS, December 2010)

US Department of
Transportation. Delta and
Mesaba Fined

The US Department of Transportation (DOT) assessed
a civil penalty of $2 million against Delta Air Lines
for violating rules protecting air travellers with
disabilities.

This civil penalty is the largest penalty ever assessed
against an airline by the Department of
Transportation in a non-safety-related case.

The DOT requires airlines to provide assistance to
passengers with disabilities while boarding and
deplaning aircraft, including the use of wheelchairs,
ramps, mechanical lifts and service personnel where
needed. Carriers also must respond within 30 days to
written complaints about their treatment of
disabled passengers, and specifically address the
issues raised in the complaints. In addition, airlines
must properly code and record their disability-
related complaints in connection with required
reporting to the Department. 

An investigation by the Department of
Transportation’s Aviation Enforcement Office of
disability complaints filed with Delta and DOT
revealed many violations of the requirement to
provide assistance getting on and off the aircraft.
The carrier’s complaint files also showed that it
frequently did not provide an adequate written
response to disability complaints from passengers.
The Aviation Enforcement Office further found that
Delta also failed to properly report each disability
complaint in reports filed with the Department.

Of the of $2 million penalty, $750,000 must be paid
by the carrier and up to $1,250,000 may be used to
improve its service to passengers with disabilities
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beyond what is required by law. Delta may target up
to $834,000 of the civil penalty amount toward the
development and implementation of an automated
wheelchair tracking system at the carrier's major
hub airports. Up to $236,000 may be used toward
developing and distributing customer service
surveys for passengers with disabilities to rate
Delta’s accommodation services and provide specific
feedback to the carrier on how it can improve. In
addition, up to $150,000 may be used to expand
audits of the carrier’s compliance with Air Carrier
Access Act rules and for consultation to help
improve the quality of Delta’s services to passengers
with disabilities at airports and up to $30,000 to
enhance its website to improve air travel accessibil-
ity. The actual costs of these improvements by Delta
will be significantly greater than the credited
amounts.

This follows a penalty of $125,000 assessed against
Mesaba Aviation in January for violating the same
rules. The DOT had reviewed complaints about
Mesaba’s treatment of passengers with disabilities
filed with the carrier and with DOT during 2007 and
2008. The complaints revealed a number of viola-
tions of the requirement to provide adequate
enplaning and deplaning assistance, as well as
instances where the carrier did not provide the
required written responses to complaints from
passengers with disabilities or notify them that they
could refer their complaints to DOT.

(Source: DOT, February 2011)

US Department of
Transportation. Plus ca change.

In January, the DOT found it necessary, yet again, to
warn sports fans that if they were going to Super
Bowl XLV, held this year  in Arlington, Texas, they
could be subject to ticket scams. The DOT said that
fans should be aware that not all tour packages
included a ticket to the game on February 6. Under
DOT consumer protection rules, any operator
marketing a Super Bowl air package that is
promoted as including game tickets must have the

tickets in hand or have a written contract for the
tickets before the operator does any advertising. The
DOT cautioned travellers that if a game ticket was
not specifically mentioned in advertisements or
other solicitation material or listed as a tour feature,
the ticket was probably not included. DOT’s rules
state that if a tour is described as including a game
ticket and one was not received, fans would be
entitled to a full refund of the entire package price
upon their return. People could file complaints
about Super Bowl tours that advertise tickets but do
not provide them by contacting the Aviation
Consumer Protection Division.

(Source: DOT, January 2011)

US Department of
Transportation. Guidance on
Code-Share Disclosure
Requirements

The DOT Aviation Enforcement Office has provided
guidance to airlines and ticket agents about the
requirement for notifying passengers if a flight they
are selling is being operated under a code-sharing
arrangement.

Under code-sharing, an airline sells tickets on flights
that use the airline’s code, but are actually operated
by a different carrier. Longstanding DOT rules
require airlines to disclose code-sharing arrange-
ments to consumers before they book a flight, but
legislation adopted in August 2010 has also clarified
the requirements for Internet websites that sell
airline tickets.

The new law makes it clear that when a consumer
requests an airline itinerary on the Internet, any
code-sharing arrangement must be included on the
same screen and next to the itinerary. Currently,
code-sharing on some websites is being disclosed
through a hyperlink or when one passes the cursor
over a link. Under the existing Department rules,
code-share disclosure must include the corporate
name of the transporting carrier and any other
name under which the flight is offered to the public.



The Department’s Aviation Enforcement Office will
give airlines and ticket agents 60 days to modify
websites that are now using links for code-share
disclosure to bring them into compliance before
instituting enforcement action. In the meantime, it
will continue to enforce other aspects of the current
rules, as it has in the past. The guidance also
reminded airlines that they are responsible for the
compliance of their ticket agents, and put ticket
agents that provide Internet ticket sales software to
travel agents on notice that they must ensure that
the software is in compliance with DOT’s rules,
including the code-share disclosure requirements, or
risk enforcement action

(Source: DOT, January 2011)

Department of Transportation.
Societe Air France

Air France is subject to a consent order as a result of
their policy to refuse reimbursement for certain
items of luggage lost in international transit to or
from the United States in violation of Article 17 of
the Montreal Convention and the statutory prohibi-
tion against unfair and deceptive trade practices, 49
USC § 41712. It directs Air France to cease and desist
from future similar violations of Article 17 and
section 41712, and assesses the carrier a compromise
civil penalty of $100,000.

Long after the Office of Aviation Enforcement and
Proceedings reminded carriers of the requirements
of Article 17, the Enforcement Office received a
consumer complaint that indicated that Air France
had a baggage policy and practice in place that
contravened Article 17 of the Montreal Convention.
Specifically, Air France’s General Conditions of
Carriage stated that Air France is:

[N]ot responsible for valuable, fragile or perishable
items such as money, currencies, jewelry, works of
art, precious metals, silverware, securities or other
valuables, expensive clothes, optical or photographic
appliances, computers, electronic and/or telecommu-
nications equipment or appliances.

Air France also referenced these terms on the
passenger’s ticket jacket and on its website. Air
France referenced these terms in letters sent to
consumers who complained about lost or missing
items from checked luggage. Based upon this infor-
mation, the Enforcement Office initiated an
investigation, reviewing consumer complaints
received by Air France concerning liability exclusions
related to lost or damaged baggage. Despite the
explicit terms of Article 17, and after the
Enforcement Office’s March 2009 guidance, the
Enforcement Office found numerous complaints
indicating that Air France applied the terms stated
above and that it was Air France’s practice under all
circumstances to completely deny liability for the
loss or pilferage of certain checked items in a
passenger’s checked baggage, in contravention of
Article 17 of the Montreal Convention.

(Source: DOT, December 2010)

European Commission. Bus and
Coach Passenger Rights

The European Parliament has voted in favour of a
regulation on rights of passengers travelling by bus
and coach. After air, rail and water, now transport
by road will also be covered by a specific set of
rights for passengers, thus completing the legal
framework for users of all transport modes at EU
level. Bus and coach passengers, and in particular
passengers with a disability and people with a
reduced mobility, will enjoy new rights that will
protect them when they travel anywhere within the
European Union.

The adoption of the regulation on bus and coach
passenger rights follows shortly after the adoption
of regulation 1177/2010 on passenger rights for
maritime and inland waterways transport which will
enter into force in December 2012. 

Now that the coverage of all transport modes by EU
passenger rights legislation has been achieved, the
Commission will prepare a communication reviewing
the features of passenger protection in all transport
sectors in view of enhancing their consistency and
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effectiveness in the context of an ever-increasing
intermodal transport.

The new rights applicable to long distance services
(i.e. of more than 250 km) include amongst others:

• protection of passengers in case of death, injury,
loss or damage caused by road accidents
(national law cannot set a maximum amount
lower than €220,000 per passenger and €1,200
per item of luggage), 

• protection of passengers with regard to immedi-
ate practical needs in case of an accident (with
the possibility to offer up to two nights' hotel
accommodation, for a total amount of €80 per
night),

• specific assistance free of charge for disabled
persons and persons with reduced mobility both
at terminals and on board, and, where necessary,
transport free of charge for accompanying
people,

• guarantee of reimbursement or rerouting in
situations of overbooking or in case of cancella-
tion or following a delay of more than 120
minutes from the estimated time of departure, 

• adequate assistance (snacks, meals and refresh-
ments) in situations of cancellation or following
a delay of more than 90 minutes in the case of a
journey of more than three hours, 

• more particularly, an obligation in those cases,
for carriers, if necessary, to provide two nights'
hotel accommodation to stranded passengers, for
a maximum amount of €80 per night, except in
case of severe weather conditions and major
natural disasters,

• compensation of 50% of the ticket price follow-
ing more than 120 minutes' delay from the
estimated time of departure, cancellation of a
journey and if the carrier fails to offer the
passenger either rerouting or reimbursement.

Additionally, the following rights will be applicable
to all services (beyond or below 250 km):

• non-discrimination against passengers based –
directly or indirectly – on nationality,

• non-discriminatory treatment of disabled
persons and persons with reduced mobility as
well as financial compensation for loss or
damage of their mobility equipment in case of
accident,

• minimum rules on travel information for all
passengers before and during their journey as
well as general information about their rights in
terminals and online,

• a complaint handling mechanisms by carriers
available to all passengers,

• independent national bodies in each Member
State with the mandate to enforce the
Regulation and where appropriate to take penal-
ties.

The publication of the Regulation is expected before
summer and it will enter into application two years
after its publication.

(Source: European Commission, February 2011)

European Commission. Maritime
and Inland Waterway Passenger
Rights

Regulation (EU) No 1177/2010 of the European
Parliament and of the Council of 24 November 2010
concerning the rights of passengers when travelling
by sea and inland waterway

The European Parliament and the Council have put
their signature to a regulation that will enable
passengers travelling by sea and by inland water-
ways to enjoy the same rights wherever they travel
in the European Union. Among these rights is the
right to information or compensation in the case of
delay or cancellation of a journey. In addition, the
new rules also offer people with a disability or
reduced mobility protection when travelling over
water. The new regulation will complement existing
rights for air and rail passengers.

This regulation is a step forward towards reaching
the aim of achieving a consistent legal framework in
the interest of passengers travelling in all modes. EU



legislation already protects passengers travelling by
air and by rail. The new rules are also expected to
increase the quality and competitiveness of the EU
transport industry by creating a level playing field
for operators in the maritime sector.

The new rights include amongst others:

• guarantee of reimbursement or rerouting in
situations of cancellation or of delay at depar-
ture of more than 90 minutes; 

• adequate assistance (such as snacks, meals,
refreshments and, where necessary, accommoda-
tion up to three nights, with a financial coverage
up to €80 per night) in situations of cancellation
or delay at departure of more than 90 minutes; 

• compensation, between 25% and 50% of the
ticket price, in situations of delay in arrival or
cancellation of journeys; 

• non-discriminatory treatment and specific assis-
tance free of charge for disabled persons and
persons with reduced mobility both at port
terminals and on board ships, as well as financial
compensation for loss or damage of their mobil-
ity equipment; 

• minimum rules on information for all passengers
before and during their journey, as well as
general information about their rights in termi-
nals and on board ships; 

• establishment by carriers and terminal operators
of complaint handling mechanisms available to
passengers; 

• establishment of independent national bodies for
the enforcement of the regulation, through,
where appropriate, the application of penalties. 

The regulation was published in the Official Journal
on 17 December 2010, and will enter into effect on
18 December 2012.

(Source: European Commission, December 2010)

Which? OFT Supercomplaint

Which? the consumer organisation is making a
‘supercomplaint’ to the Office of Fair Trading.
Which?'s complaint will ask  the OFT to investigate
the issue of excessive surcharges for debit and credit
card purchases. Their complaint is concerned with
the following issues:

• Upfront costs. Retailers should tell consumers if
they charge for purchasing on credit or debit
cards, and if so what the cost is. The information
should be clear and in plain English in the adver-
tising and promotions. 

• Fair charges. The cost of the charge to the
consumer should be the same as the cost to the
retailer. 

• Retailers to absorb the debit card fee. As the cost
of processing a debit card is so small, we think
retailers should absorb this cost – and not pass it
on to their customers.

They single out low-cost airlines as among the worst
offenders, with some charging a fee per passenger,
per leg of the journey, in spite of the fact that they
only have to process one transaction.

(Source: Which? February 2011)

The Consumer Ombudsman,
Norway: Agenda 2011

The Norwegian Consumer Ombudsman has noted in
its list of priorities for 2011 that they are still receiv-
ing inquiries from consumers who complain that
complete prices are not being given in the market-
ing of airline tickets, and from consumers who
cannot find airline tickets or package trips at the
advertised prices. The Ombudsman has raised a
number of issues concerning misleading price
guarantees and claims of having the lowest prices.

In 2009 the Consumer Ombudsman led a project on
airline taxes and fees, which was arranged by the
European consumer network, CPC. The results
showed great differences between how various
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airlines use the term ‘taxes and fees’ and demon-
strated a wide range of actual costs which the
companies included under this category. The
Consumer Ombudsman will in 2011 continue this
work and push the airlines to change their language
for a more precise and uniform use of the term
‘taxes and fees’. 

The Ombudsman will also be looking at airlines’
contractual terms and conditions where fierce
competition in the transport industry in recent years
has led airlines to change certain terms and condi-
tions more often, e.g. baggage allowance. The
Consumer Ombudsman sees it as important to keep
an eye on the types of changes that are made, and
intervene against any unfair terms and conditions.

IATA. Aircraft Accident Rate 

The International Air Transport Association has
announced that the aviation safety performance for
2010 shows that the year’s accident rate for
Western-built jet aircraft as the lowest in aviation
history.

The 2010 global accident rate (measured in hull
losses per million flights of Western-built jet
aircraft) was 0.61. That is equal to one accident for
every 1.6 million flights. This is a significant
improvement of the 0.71 rate recorded in 2009 (one
accident for 1.4 million flights). The 2010 rate was
the lowest in aviation history, just below the 2006
rate of 0.65. Compared to 10 years ago, the accident
rate has been cut 42% from the rate recorded in
2001. A hull loss is an accident in which the aircraft
is destroyed or substantially damaged and is not
subsequently repaired.

In absolute numbers, 2010 saw the following results:

• 2.4 billion people flew safely on 36.8 million
flights (28.4 million jet, 8.4 million turboprop) 

• 17 hull loss accidents involving western-built jet
aircraft compared to 19 in 2009 

• 94 accidents (all aircraft types, Eastern and
Western built) compared to 90 in 2009 

• 23 fatal accidents (all aircraft types) compared to
18 in 2009 

• 786 fatalities compared to 685 in 2009

There are significant regional differences in the
Western built jet hull loss accident rate:

• North America (0.10), Europe (0.45), North Asia
(0.34) and the Commonwealth of Independent
States (0.0) performed better than the global
average of 0.61 

• Asia-Pacific was higher than the global average
at 0.80 in 2010 and about the same from the
previous year (0.86)

• The Middle East and North Africa region saw its
accident rate fall significantly to 0.72 (compared
to 3.32 in 2009) with only one accident involving
a carrier from the region 

• Latin America & the Caribbean reported a higher
accident rate of 1.87 with four airlines from the
region involved in accidents, compared with a
zero accident rate in 2009

• Africa had an accident rate of 7.41, which was
lower than the 2009 rate of 9.94. While showing
improvement, Africa once again has the worst
rate in the world.  There were four Western-built
jet hull losses with African carriers in 2010.
African carriers are 2% of global traffic, but 23%
of global western-built jet hull losses.

(Source: IATA,  February 2011)

Moir and Fraser v Thomas Cook

In this case, which was heard at Newcastle County
Court, the claimant suffered food poisoning as a
result of negligence at the hotel, part of the
package holiday. However, the claimants had booked
the package on the basis of ‘room only’ i.e. no meals
included. Nonetheless the brochure not only
mentioned the existence of the restaurant, but
offered customers a discount if they used the
restaurant. The claimants argued that it was implied
into the contract that the restaurant would be
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provided with reasonable care and skill. But the
Judge held that the provision of food was not one
of the ‘obligations under the contract’; if the restau-
rant had been clearly and notoriously unhygienic,
then Thomas Cook would have been in breach by
promoting its existence and failing to warn about it;
however there could be no liability on Thomas Cook,
because this was a one off isolated act of negligence
by a food handler or chef in the kitchen.

(Source: Travlaw LLP, February 2011)

European Court of Justice

Peter Pammer v Reederei Karl Schlüter GmbH & Co
KG (C585/08); Hotel Alpenhof GesmbH v Oliver
Heller (C144/09)

The Pammer case involved an Austrian consumer
who purchased a voyage on a freighter from Trieste
to the Far East from a German company. The second
case featured a German consumer who booked a
holiday at an Austrian hotel. In the first case the
consumer refused to travel because the ship had
been misdescribed, but he was not given a full
refund. In the second case the consumer left the
hotel without paying because he was unhappy with
it.

Both cases involved a consideration of Regulation
44/2001 on jurisdiction and enforcement of
judgments. The Regulation has rules protecting
consumers if, according to Article 15(1)(c), ‘the
contract has been concluded with a person who […]
by any means, directs [his] activities to that Member
State […].’ The question in each case was whether
the travel supplier had ‘directed’ its activities, by
means of the internet, to the member state of the
consumers – in which case they could take advan-
tage of the benefits conferred upon them by the
Regulation.

This is what the ECJ had to say on the matter:

‘A contract concerning a voyage by freighter, such as
that at issue in the main proceedings in Case C-
585/08, is a contract of transport which, for an
inclusive price, provides for a combination of travel

and accommodation within the meaning of Article
15(3) of Council Regulation (EC) No 44/2001 of 22
December 2000 on jurisdiction and the recognition
and enforcement of judgments in civil and commer-
cial matters.

In order to determine whether a trader whose activ-
ity is presented on its website or on that of an
intermediary can be considered to be 'directing' its
activity to the Member State of the consumer's
domicile, within the meaning of Article 15(1)(c) of
Regulation No 44/2001, it should be ascertained
whether, before the conclusion of any contract with
the consumer, it is apparent from those websites and
the trader's overall activity that the trader was envis-
aging doing business with consumers domiciled in
one or more Member States, including the Member
State of that consumer's domicile, in the sense that
it was minded to conclude a contract with them.

The following matters, the list of which is not
exhaustive, are capable of constituting evidence
from which it may be concluded that the trader's
activity is directed to the Member State of the
consumer's domicile, namely the international
nature of the activity, mention of itineraries from
other Member States for going to the place where
the trader is established, use of a language or a
currency other than the language or currency gener-
ally used in the Member State in which the trader is
established with the possibility of making and
confirming the reservation in that other language,
mention of telephone numbers with an international
code, outlay of expenditure on an internet referenc-
ing service in order to facilitate access to the trader's
site or that of its intermediary by consumers
domiciled in other Member States, use of a top-level
domain name other than that of the Member State
in which the trader is established, and mention of an
international clientele composed of customers
domiciled in various Member States. It is for the
national courts to ascertain whether such evidence
exists.

On the other hand, the mere accessibility of the
trader's or the intermediary's website in the Member
State in which the consumer is domiciled is insuffi-
cient. The same is true of mention of an email
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address and of other contact details, or of use of a
language or a currency which are the language
and/or currency generally used in the Member State
in which the trader is established.’

Australian Competition and
Consumer Commission. Airline
Pricing

Eight major airlines serving Australian consumers
have improved the way they advertise airfares in
response to concerns raised by the ACCC.

Under section 48 of Schedule 2 of the Competition
and Consumer Act 2010 (CCA), businesses that
choose to advertise a part of the price of a particu-
lar product or service must also prominently specify
a single total price.

During a review of airlines for compliance with
these obligations, the ACCC identified several
websites that did not display airfare prices inclusive
of all taxes, duties, fees and other mandatory
charges.

The airlines identified in the review included:

• Jetstar Airways Pty Ltd;

• Tiger Airways Australia Pty Ltd/Tiger Singapore
Pte Ltd;

• Air Asia X Sdn Bhd;

• Malaysia Airlines System Berhad;

• Air New Zealand Limited;

• LAN Airlines SA;

• American Airlines Inc; and

• Etihad Airways PJSC.

The ACCC notified each airline that it considered
prices displayed on their website were a breach of
section 48 of Schedule 2 of the CCA, insisting on
prompt action to make their website compliant.

The non-compliant airlines each responded by
changing their websites to display all-inclusive
prices for all available international airfares depart-
ing Australia.

One of the airlines, American Airlines Inc, had also
failed to display all-inclusive airfares for its domes-
tic travel in Australia, which has now been rectified.

This review followed a significant guidance
programme conducted by the ACCC across various
industries, including the travel industry, helping
businesses better understand their compliance
obligations.

“This ACCC action means that consumers now have
accurate price information, and airlines have a more
level playing field on price representations in this
fiercely competitive industry where consumers are
price sensitive,” ACCC chairman Graeme Samuel said.

“All airlines carrying on a business in Australia must
advertise airfares that include all applicable fees and
taxes.”

"The ACCC will not tolerate further non-compliance.
These pricing requirements have been in place since
25 May 2009.”

“Non-compliance is likely to attract strong enforce-
ment action to stop similar conduct in the future."

“All businesses are reminded that they must comply
or face possible court action with civil penalties or
the issuing of infringement notices over such
practices.’

(Source: ACCC, March 2011)

Australian Competition and
Consumer Commission. Online
tickets. 

Purchasing tickets online is proving increasingly
popular and convenient for sports fans, but there
are risks if they choose the wrong supplier.

"The upcoming 2011 Rugby World Cup in New
Zealand is an event where many Australians are
looking to secure tickets that are in high demand,"
ACCC deputy chair Peter Kell said recently. "But fans
who buy scalped tickets through un-authorised
channels may be refused admission or even evicted
from the venue without refund or compensation.”
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While official event organisers and their authorised
ticket sellers have a strong online presence, so too
do ticket 'scalpers', engaging in unauthorised
reselling of tickets at prices higher than the original
ticket price. Major sports events may also attract
scam operators seeking to take advantage of the
strong demand for tickets.

Consumers must be alert to scalpers using official
looking logos and trademarks on their websites to
lure customers into thinking the site is official and
that they are an authorised seller. Consumers should
check whether the website is an authorised seller
before buying.

"Tickets sold by authorised sellers often carry condi-
tions that restrict their resale or transfer above face
value. Such tickets may be cancelled and tickethold-
ers refused entry to events," Mr Kell said. "Not only
do consumers risk being turned away at the venue,
they may not get the seats they've ordered, or they
may not even get their ticket.”

(Source: ACCC, February 2011)
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