
Civil Aviation Authority

The UK Civil Aviation Authority (CAA) has published
the findings of an independent review into its claims
handlings procedures following failures of large
travel operator businesses licensed under the ATOL
scheme.

Walter Merricks CBE, former Chief Financial
Ombudsman at the Financial Ombudsman Service,
was appointed last May to oversee the review and to
examine, why, following the collapse of XL Leisure
Group in 2008, claims took longer than anticipated
to settle and how arrangements could be improved.
The report sets out recommendations on how the
CAA could develop and improve its claims handling
procedure in preparation for any future large
failures.

This independent review comes ahead of a broader
programme of work to reform the Air Travel
Organiser’s Licensing Scheme (ATOL). A number of
recommendations raised are being addressed
through the Department for Transport’s ATOL
Reform proposals; to be consulted on later this year.
Other recommendations will be considered along-
side the development of the CAA’s proposed ATOL
Certificate, which aims to provide clarity and
improving understanding of the protection provided
by the ATOL scheme for holidaymakers.

The recommendations include:

• Simplifying the claims validation process

• Considering the use of on-line technology and
tracking systems, and improving access to
booking data

• Working with industry to improve travel agents’
paperwork

• Improving preparation for any future large
failures

Richard Jackson, Director of Consumer Protection at
the CAA said:

“The CAA has worked hard to tackle the problems
associated with claims handling, particularly follow-
ing the collapse of XL. We have considered the
recommendations carefully ensuring we offer
consumers the best possible response when handling
their claims. A number of points raised have already
been addressed and we have published an Action
Plan setting out how we will respond to others. 

“As highlighted in the report, the CAA alone cannot
resolve all the problems; the travel industry has a
major role to play in ensuring paperwork issued to
consumers improves, removing the need for complex
and prolonged claims management. Today we are
publishing the report in full, and we will keep the
industry informed as this work continues.” 

Walter Merricks said:

“This report represents my own assessment of what
ought reasonably to be put in place to provide an
appropriate and modern service to ATOL claimants. I
am encouraged to see that many of my recommen-
dations have already been addressed in part by the
CAA and in part through Government proposals to
reform ATOL. I look forward to seeing further
improvements over the coming year.”

(Source: CAA, May 2011)
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Civil Aviation Authority: 
AUC Abolished

The UK Civil Aviation Authority (CAA) has
announced changes to the system of representation
for air travellers in order to give the consumer a
stronger voice in the regulatory structure and
improve the passenger experience.

The main change will be to create a new independ-
ent body to represent passengers’ interests,
replacing the existing Air Transport Users’ Council
(AUC). At the same time, the AUC’s complaints
handling role will become part of the CAA’s newly
created Regulatory Policy Group, to ensure that
consideration of the issues that most impact on
consumers is at the heart of the Group’s regulatory
work.

Commenting on the changes, Dame Deirdre Hutton,
CAA Chair, said: “Protecting the consumer is at the
heart of what the CAA does, and with these changes
we will be able to ensure that our work is focussed
on the issues that really matter to them. To guaran-
tee that the CAA continues to receive independent
advice supporting air travellers, we are creating the
Aviation Consumer Advocate Panel (ACAP) to help
us in our work to protect the passenger.

“The Panel will build on the AUC’s good work over
nearly forty years of championing the consumer,
and help to strengthen and embed their approach of
placing the passenger experience at the heart of the
regulatory regime.”

Tina Tietjen, Chair of the AUC, added, “The AUC has
been a consistent advocate of the CAA putting
greater emphasis on consumer interests, and the
creation of the new Regulatory Policy Group is a
positive step in that direction. The AUC model of
passenger representation has remained basically
unchanged in forty years, so we can see the need to
update it. We are hopeful that these changes will
indeed enhance the CAA’s role as a consumer
champion.”

The changes will happen over the next six months,
with the AUC’s complaints handling transitioning

into the CAA and the information on their website
becoming part of the CAA’s site first, and the new
ACAP being set up to replace the existing Council
subsequently.

The CAA will consult with stakeholders on ACAP’s
remit and Key Performance Indicators in the coming
months.

(Source: CAA, March 2011)

Office of Fair Trading. Holiday
Club Enforcement Orders

The OFT has obtained enforcement orders in the
High Court against two companies and seven
individuals stopping them using sales and marketing
practices the OFT considers to be misleading or
otherwise unlawful when selling and marketing
holiday club memberships and other holiday based
products.

The OFT was concerned that holders of timeshare
products attended presentations on the promise of
being able to dispose of their timeshares, with their
maintenance charges, when in fact they were
subjected to lengthy and high pressure sales pitches
to be sold expensive holiday club memberships
costing large sums, in some cases up to £12,000.
Sales staff told these holders they could get back up
to 95 per cent of these sums under a 'reclaim'
scheme but did not explain the restrictions that
applied, and often played on their fears that their
children would otherwise be liable for timeshare
maintenance fees. Many consumers subsequently
wished to cancel their holiday club memberships but
were not allowed to.

Interim enforcement orders were obtained against
Personal Travel Group Limited (PTG), Geo
Demographic Market Research Limited (GDMR) and
two individuals who are directors of PTG and were
directors of Incentive Leisure Group Limited (ILG).
Final enforcement orders were obtained against five
individuals associated with PTG and GDMR, one of
whom was also a former director of ILG.
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Amongst other things the orders prohibit the
companies and the individuals from engaging in
misleading sales practices when dealing with people
who want to dispose of their timeshares, and require
consumers to be given cancellation rights in certain
circumstances.

The orders follow the launch of High Court proceed-
ings by the OFT in December 2010 against these
companies and individuals for their involvement in
activities which the OFT believes breach consumer
protection law. The interim enforcement orders
against PTG, GDMR and the individuals concerned
will last until there is a final hearing of the OFT's
court action. A date for the final hearing has not yet
been set. The final enforcement orders conclude the
OFT's action against the individuals concerned.

No interim enforcement order was sought against
ILG as it is not trading and is in liquidation in
Gibraltar. However, the OFT is monitoring the
progress of the liquidation and intends to continue
its action through the High Court against the
company.

Jason Freeman, Director in the OFT's Goods and
Consumer Group, said:

“The enforcement orders put a stop to activities that
we consider to be unlawful, and which we believe
were causing serious harm to consumers. It is impor-
tant that traders do not mislead consumers or
exploit their fears in order to make a hard sell. In
particular, these are contracts where we believe
consumers should have been given cancellation
rights and we are pleased that the traders have
accepted that they have to give notice of such
rights in accordance with the law.”

The content of the orders was agreed by the compa-
nies, the individuals and the OFT, and approved by
the Court.

(Source: OFT, May 2011)

Office of Fair Trading. 
Which? super-complaint.

As foreshadowed in the last ‘Digest’ the OFT has
received a super-complaint from Which? relating to
surcharges that are payable when customers use a
debit or credit card.

Which? has identified two areas that it would like
the OFT to investigate:

• Transparency – are consumers informed that the
surcharge will be payable before they commit to
making a purchase?

• Charge – is the surcharge proportionate to the
cost incurred by the business for processing the
payment?

The OFT will now consider the issues raised in the
super-complaint in order to establish whether any
element, or combination of elements, in the relevant
markets is or appears to be significantly harming the
interests of consumers. It will publish a response to
the super-complaint within 90 days.

Possible outcomes include:

• improving the quality and accessibility of infor-
mation for consumers

• encouraging businesses in the market to self-
regulate

• making recommendations to Government to
change regulations or public policy

• taking competition or consumer enforcement
action

• making a market investigation reference to the
Competition Commission

• a clean bill of health.

The OFT will invite interested parties to provide any
evidence which may be useful to its assessment.

(Source: OFT, March 2011)



European Court of Justice.
Finnair Oyj v Timy Lassooy
(Case C-22/11)

The Finnish Korkein oikeus referred the following
questions to the ECJ for a preliminary ruling:

• Is Regulation No 261/2004 and in particular
Article 4 thereof to be interpreted as meaning
that its application is limited only to cases of
denied boarding which are caused by overbook-
ing by the air carrier for economic reasons, or is
the regulation applicable also to situations in
which boarding is denied for other reasons, such
as operational reasons?

• Is Article 2(j) of the regulation to be interpreted
as meaning that the reasonable grounds laid
down therein are limited only to factors relating
to passengers, or may denied boarding be
reasonable on other grounds? If the regulation is
to be interpreted as meaning that denied board-
ing may be reasonable on grounds other than
those relating to passengers, is it to be inter-
preted as meaning that denied boarding may
also be reasonable on the grounds of the
rescheduling of flights as a result of the extraor-
dinary circumstances mentioned in recitals 14
and 15?

• Is the regulation to be interpreted as meaning
that an air carrier may be exempted from liabil-
ity under Article 5(3) in extraordinary
circumstances not only with respect to a flight
which it cancelled, but also with respect to
passengers on later flights, on the ground that
by its actions it attempted to spread the
negative effects of the extraordinary circum-
stances it encountered in its operations, such as
a strike, among a wider class of passengers than
the cancelled flight's passengers by rescheduling
its later flights so that no passenger's journey
was unreasonably delayed? In other words, may
an air carrier rely on extraordinary circum-
stances also with respect to a passenger on a
later flight whose journey was not directly
affected by that factor? Does it make a signifi-

cant difference whether the passenger's situa-
tion and right to compensation are assessed in
accordance with Article 4 on denied boarding or
with Article 5 on flight cancellation?

European Court of Justice.
Danise McDonagh v Ryanair Ltd
(Case C-12/11)

The Dublin Metropolitan District Court has referred
the following questions to the Court of the
European Union for a preliminary ruling:

• Do circumstances such as the closures of
European airspace as a result of the eruption of
the Eyjafjallajökull volcano in Iceland, which
caused widespread and prolonged disruption to
air travel, go beyond ‘extraordinary circum-
stances’ within the meaning of Regulation
261/2004?

• If the answer to question 1 is yes, is liability for
the duty to provide care excluded under Articles
5 and 9 in such circumstances?

• If the answer to question 2 is no, are Articles 5
and 9 invalid in so far as they violate the princi-
ples of proportionality and non-discrimination,
the principle of an ‘equitable balance of inter-
ests’ enshrined in the Montreal Convention, and
Articles 16 and 17 of the Charter of
Fundamental Rights of the European Union?

• Is the obligation in Articles 5 and 9 to be inter-
preted as containing an implied limitation, such
as a temporal and/or a monetary limit, to
provide care in cases where cancellation is
caused by ‘extraordinary circumstances’?

• If the answer to question 4 is no, are Articles 5
and 9 invalid in so far as they violate the princi-
ples of proportionality and non-discrimination,
the principle of an ‘equitable balance of inter-
ests’ enshrined in the Montreal Convention, and
Articles 16 and 17 of the Charter of
Fundamental Rights of the European Union?
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European Court of Justice.
Jürgen Blödel-Pawlik v
HanseMerkur Reiseversicherung
AG (Case C-134/11)

The Landgericht Hamburg has referred the following
question to the ECJ for a preliminary ruling:

Does Article 7 of Directive 90/314/EEC of 13 June
1990 on package travel, package holidays and
package tours also apply when the travel operator
becomes insolvent because from the beginning with
fraudulent intent it used all the money collected
from the travellers for an improper purpose and it
was never intended that the trip would be organ-
ised?

European Court of Justice. 
Joan Cuadrench More v
Koninklijke Luchtvaart
Maatschappij NV (KLM) 
(Case C-139/11)

The Audiencia Provincial de Barcelona has referred
the following question to the ECJ for a preliminary
ruling:

Is Regulation (EC) No 261/2004 of the European
Parliament and of the Council of 11 February 2004
establishing common rules on compensation and
assistance to passengers in the event of denied
boarding and of cancellation or long delay of
flights, and repealing Regulation (EEC) No 295/91 to
be interpreted as meaning that, as regards time-
limits for bringing proceedings, Article 35 of the
Montreal Convention, establishing a two year
period, is applicable, or must some other Community
provision or the relevant domestic law be regarded
as applicable?

Montreal Convention. Baggage
Limits – German Decision

On August 31, 2008, the plaintiff travelled together
with her husband on a flight from Frankfurt/Main to
Malaga, operated by the defendant airline. Upon
arrival she discovered that her golf bag (checked
baggage) was lost. She claimed that the bag not
only contained her own golf equipment but also
that of her husband. She sued for compensation
which in total exceeded the amount of the limit
under Article 22 para. 2 Montreal Convention.

AG Rüsselsheim as court of first instance only
granted the amount of the limit and dismissed the
claim in excess of the limit. The appellate court (LG
Darmstadt) upheld this decision.

Upon further appeal, the German Civil Supreme
Court (BGH) reversed the judgment. The BGH held
that claims for compensation for lost checked
baggage under the Montreal Convention did not
depend on a baggage voucher issued upon check in.
Furthermore according to the wording of Article 22
Montreal, the liability limit for lost baggage applied
per passenger rather than per checked piece of
luggage. If one passenger therefore put his belong-
ings into the bag of another passenger who checked
the bag with the carrier, both passengers had a
claim up to the limit. (BGH judgment of March 15,
2011 – X ZR 99/10)

(Source: Michael Wukoschitz, IFTTA News, March 2011)

European Commission.
Enforcement of air passenger
rights

The European Commission has announced a series of
measures to clarify and strengthen the enforcement
of passenger rights legislation, so consumers can
more effectively access their rights and industry has
more certainty and a level playing field across the
EU. It is intended to open a dialogue with stakehold-
ers with a view to revising the EU's air passenger
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rights Regulation 261 – with a proposal from the
Commission in 2012. The review would look to
clarify, in particular, key issues such as limits for
liability in case of extraordinary circumstances,
compensation thresholds, effective re-routing of
passengers, shared risk between operators in the
supply chain and other issues where there are
weaknesses, including protection in the case of
mishandled luggage or re-scheduled flights.

European Commission Vice-President Kallas, respon-
sible for transport, said "Overall EU passenger rights
legislation has been a huge step forwards, providing
a 'safety net' for passengers, vastly reducing certain
commercial practices and raising standards through-
out the industry. But there is also after the first six
years a wealth of experience gained and areas where
we can improve. The next big push will be to step up
enforcement – it is not enough to have rights on
paper, they must be applied on the ground. Looking
ahead there are issues we also need to revisit and for
that we need a detailed analysis and a revision of
the law. In particular we cannot afford to turn a
blind eye to the lessons learnt from what passengers
and industry suffered during the 2010 ash crisis and
snow. The work will start now to effectively plug
loopholes, strengthen provisions where there are
gaps, and clarify issues for passengers and industry
where it is clear that after six years we need to
adjust and fine tune."

The announcements came as the Commission
published its review of the first six years of the
application of the air passenger rights Regulation
261, as well as the EU regulation on passengers with
reduced mobility. The analysis is published in two
communications on the application of the passenger
rights regulations as well as a staff working
document publishing data for the period 2007–09
on certain key trends, including the number of
flights affected by air passenger regulation (0.5%);
patterns in the use of sanctions by Member State
authorities and percentage of flights that may be
affected by long delays.

In the short term the Commission intends to take a
series of measures to improve pan-European appli-
cation of passenger rights, including:

• strengthening the mandate of the network of
national enforcement bodies (NEBs) to adopt
decisions on a common interpretation and
enforcement of passenger rights issues as they
arise;

• publishing NEB interpretive guidelines on the
regulation on people with reduced mobility
(Regulation 1107/2006);

• creating a new forum for feedback from
consumer groups, NGOs and industry on all air
passenger rights issues – including enforcement;

• stepping up information and awareness
campaigns. 

Looking ahead at the review of Regulation 261, the
Commission will launch in 2011 an impact assess-
ment and public consultation on issues to be
potentially in the future revision, including a range
of issues from clarification on liability in the case of
extraordinary circumstances, proportionality of
compensation, and effective re-routing, to other
issues such as rights with regard to lost luggage and
rescheduling of flights, where more work needs to
be done.

In parallel, and to strengthen and ensure coherent
enforcement of passenger rights across all modes,
the Commission will bring forward a communication
clarifying key concepts so they apply in the same
way across all modes – rail, air, maritime, bus and
coach.

(Source: European Commission, April 2011)

European Commission:
Regulation 261/2004

The European Commission has published a commu-
nication (COM(2011) 174 final; available at
http://ec.europa.eu/transport/passengers/doc/com_2
011_174_communication_en.pdf) on the application
of Regulation 261/2004 establishing common rules
on compensation and assistance to passengers in the
event of denied boarding and of cancellation or
long delay of flights. At the end of a long report it
concludes:
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“In spite of the progress made since 2007, the
Commission considers that there are three areas
where measures are still necessary to improve the
application of the Regulation: effectively
harmonised enforcement of EU rights, facilitation of
their enjoyment in practice, and raising awareness
about these rights. 

In this report the Commission has identified 12
actions to overcome the obstacles that passengers
and the industry still face when applying and enjoy-
ing the rights provided by the Regulation. In the
short term, these actions build on the mechanisms
and procedures already in place, to better structure
and use them. In the medium term, the Commission
will carry out an assessment to evaluate the impact
of the current Regulation and the different scenar-
ios that may help to improve the protection of APR
and to keep pace with evolving socio-economic
realities. This should allow the Commission to
announce in 2012 which further measures, including
those of a legislative nature, may appear necessary. 

Thus, the Commission will:

(1) Work with relevant Member States to identify
and overcome obstacles in national law hampering
proper application and uniform enforcement of the
Regulation, and will assess the opportunity to
remove them by the opening of infringement proce-
dures if necessary;

(2) Implement a mandate and internal working rules
for the existing NEB network -which will cover the
various APR regulations- to improve their coordina-
tion at an appropriate level and to facilitate the
adoption of common and relevant decisions on the
interpretation and enforcement of the Regulation,
including further clarification on extraordinary
circumstances and on a reasonable and proportion-
ate right to care; 

(3) Encourage better coordination at national level
between the authority that issued the operating
licence and the NEB to enhance enforcement
measures, and between the different national bodies
appointed as NEBs to step up the exchange of infor-
mation about carriers' compliance; 

(4) Structure its contacts with all other key stake-
holders through the creation of an APR Consultative
Group, reflecting industry and passenger perspective
on all issues related to air passengers' rights; Work
with the future APR Consultative Group to encour-
age air carriers to establish reasonable and precise
timeframes to handle passenger claims; 

(5) Encourage NEBs to make use of effective tools to
exchange information, including on relevant
national administrative and judicial decisions, to
seek further coordination of their databases and
further reporting on the application of the
Regulation; 

(6) Promote a better level playing field among
operators across the European area, amongst others
by encouraging the publication of issued sanctions
and/or of the operators' overall performance in
complying with the Regulation; 

(7) Work with relevant Member States to identify
and overcome shortcomings in their current
national complaint handling bodies and procedures
to lead towards a more efficient, quick and consis-
tent complaint handling (at EU level) while ensuring
the indispensable flow of information between the
complaint handling and the enforcement bodies; 

(8) Ensure proper coordination of passenger rights
legislation with the ongoing revision of existing or
future EU measures on enforcement and redress, like
those on alternative dispute resolution mechanisms
or collective consumer redress; 

(9) Promote a more uniform and quick handling of
complaints, notably by submitting to the NEB
network Group a common standard form to request
information from carriers and a proposal on the
competent NEB; 

(10) Work with the NEB Network and the APR
Consultative Group to encourage airlines and other
relevant operators to regularly report to NEBs on
relevant data on the application of the Regulation; 

(11) Raise passengers' awareness on their rights,
through widespread communication tools, such as
the on-going Commission information campaign on
passengers' rights, as well as through existing



consumer networks, as the European Consumer
Centres; 

(12) Launch in 2011 an Impact Assessment to assess
the proportionality of the current measures in the
light of experience and the costs of the regulation
for stakeholders, with a view to propose further
measures on Air Passenger Rights and in coordina-
tion with the ongoing revision of the Package Travel
Directive (90/314/EEC), including of a legislative
nature, in 2012.

(Source: European Commission, April 2011)

UK European Consumer Centre.
Secondary Ticket Market

UK consumers are being warned to be cautious of
getting caught out, mainly by problems in the
secondary ticket market, if they are thinking of
booking a festival ticket. Europe’s festival season is
not far away and, as in 2010, hundreds of UK
consumers are expected to get their fingers burnt
and end up with no ticket and many £s lighter.

The UK European Consumer Centre received 288
complaints and enquiries during 2010 from UK
consumers relating to EU traders under its ‘recre-
ational and cultural services’ category, which
includes ticket problems – that’s an increase of more
than a third (33.95%) over the 2009 figure of 215.

The ‘secondary ticket market’ is so called because
tickets are not allocated by event organisers or other
recognised primary ticket houses recommended by
the organiser or venue. They can be particularly
attractive to fans desperate to get tickets for their
selected event, even when the venue or organiser
has sold-out. 

Jed Mayatt, UK European Consumer Centre (UKECC)
Manager, said: “These secondary ticket sellers tend
to specialise in ‘sold-out’ events – whether they are
festivals, sporting or cultural. We want consumers to
be cautious when buying tickets, particularly if an
event is sold out – a ‘sold-out’ event means it is sold
out! But the temptation of a website still offering
tickets is too great for some people, even if it is at

inflated prices.

“In many cases, the tickets will never be delivered.
Most terms and conditions state that tickets will
arrive just before the event, but if this doesn’t
happen, the seller may be long gone and the
consumer would have little protection. Redress then
becomes very difficult.

“UK consumers tend to experience the same
problems with the secondary ticket market every
year, much more so than with the primary ticket
market. Countries which UK consumers complain
about most frequently include Hungary and the
Netherlands, although the problem is not limited to
just those countries – there are plenty of bad apples
about!

“The European festival season is not far away and so
this is a timely reminder for consumers to keep their
wits about them.”

The UK ECC’s leaflet – ‘Can you rely on your festival
tickets?’ – outlines how consumers might be caught
out, offers ‘before you buy’ advice and addresses the
question ‘What protection do consumers have’.
Consumers can download a copy from the UK ECC’s
website: www.ukecc.net 

(Source: UKECC, April 2011)

Federal Trade Commission:
Timeshare Fraud

At the Federal Trade Commission’s request, a federal
district court has issued a temporary restraining
order against a Florida-based telemarketing scheme
that allegedly tricked timeshare owners who sought
to sell their timeshare properties.

According to the FTC’s complaint, since at least
2006, Vacation Property Services, Inc., two related
companies, and their three principals have made
tens of thousands of unsolicited telemarketing calls
to timeshare owners claiming that they could
quickly find buyers for the owners’ timeshares. The
defendants allegedly trick consumers into paying
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large up-front fees, typically using one of two
deceptive sales pitches – that they have buyers lined
up and waiting to buy the timeshare properties or
that they will find a buyer for the timeshare proper-
ties within a short period of time. Regardless of the
pitch used, the defendants demand that consumers
pay an up-front fee, ranging from $200 to more
than $8,000.

The FTC alleged that after making the hefty up-front
payment, consumers ultimately learned the defen-
dants had no buyers lined up to purchase their
timeshare properties and no such buyers were in the
offing. And, when consumers realised they had been
duped, the defendants routinely dodged consumers’
phone calls and denied their refund requests.

The FTC’s complaint charges the defendants with
violating the FTC Act and the Telemarketing Sales
Rule by misrepresenting their refund policies and
the existence of potential buyers. The complaint also
charges the defendants with calling hundreds of
thousands of consumers between November 2009
and November 2010 whose phone numbers are on
the FTC’s Do Not Call Registry.

The FTC is seeking to permanently stop the defen-
dants’ allegedly illegal conduct and to provide
money back to consumers who were harmed by
their violations of the FTC Act and Telemarketing
Sales Rule.

(Source: FTC, March 2011)

Class Action: Gurevich v Alitalia

A class action lawsuit complaint has been filed
against Compagnia Aereas Italiana, SPA (“Alitalia”)
in the US District Court for the Northern District of
Illinois (Michael Gurevich and Elena Gurevich v
Compagnia Aereas Italiana, SPA d/b/a Alitalia
Airlines), alleging, among other things, that Alitalia
Airlines breached its contract with its customers and
violated Regulation No. 261/2004 of the European
Parliament and European Council by allegedly
failing to pay compensation to certain Alitalia

Airlines passengers whose flights were cancelled or
delayed three hours or more.

The named plaintiffs were confirmed passengers on
Alitalia Flight AZ629 scheduled to depart on April
16, 2009 from O’Hare International Airport in
Chicago to Leonardo da Vinci-Fiumicino
International Airport in Rome. From Rome, The
plaintiffs had a return flight, Alitalia Flight AZ628
scheduled to arrive in Chicago on April 26, 2009. 
The same as with any United States passenger
travelling to Europe, a contract, incorporating and
providing the remedies available under EU
Regulation 261/2004, existed between Alitalia and
the plaintiffs, Michael Gurevich and Elena Gurevich,
for Flights AZ629 and AZ628.

Flight AZ629 was cancelled. Flight AZ629 was not
cancelled due to extraordinary circumstances. 
The plaintiffs Michael Gurevich and Elena Gurevich
were notified of the cancellation one day prior to
the scheduled departure and were offered and re-
routed on another Alitalia flight that was scheduled
to depart on April 17, 2009, one day after the origi-
nal scheduled departure of Flight AZ629.

For their return flight, Flight AZ628 was also
cancelled. Flight AZ628 was not cancelled due to
extraordinary circumstances. The plaintiffs were
notified the day of the scheduled departure and
were offered and re-routed on another Alitalia
flight that was scheduled to depart on April 27,
2009, one day after the original scheduled departure
of Flight AZ 628.

The plaintiffs were not offered re-routing that
would have allowed them to depart no more than
one hour before the scheduled time of departure
and to reach their final destination less than two
hours after the scheduled time of arrival. The plain-
tiffs did not receive any compensation for the
cancelled flights.

The action is brought on behalf of the class of
passengers who were denied compensation by
Alitalia in similar circumstances.



Consumer Travel Alliance. Fare
Transparency

A survey conducted by the Consumer Travel Alliance
(CTA) found that the top priority for consumers in
the Federal Aviation Administration (FAA) re-autho-
risation bill moving through Congress is a
requirement for all airlines to disclose their hidden
fees for services – including baggage, seating and
priority boarding.

The survey, conducted by CTA among more than 500
frequent travellers online, found that 58% of
respondents said that forcing airlines to disclose
their fees should be the top consumer priority in the
bill, beating requirements for airlines to provide
services to consumers who are waiting for extended
time to take-off (27%), creating a consumer
complaints hotline (6%), or requiring airlines to
provide text/e-mail notice for changes in flight
status (1%).

“Congress should focus on allowing airline passen-
gers to get full pricing information and be able to
compare airfares and optional fees across airlines
wherever airline tickets are sold,” said Charlie
Leocha, director of CTA. “It’s almost impossible for
consumers to compare the true cost of air travel –
with more and more obscure extra fees, Congress
needs to act. Transparent pricing is what makes
America’s free market work.”

In 2010, US airlines collected more than $9.2 billion
in ancillary fees for checked baggage, priority
boarding, and other services, according to a 2011
survey by CTA. FAA Reauthorization legislation,
which has passed both chambers of Congress and is
now being considered by a conference committee,
would impact nearly every aspect of the airline
industry. However, conferees have not yet commit-
ted to including a provision that would make all
airline fees visible and sellable through every distri-
bution channel an airline decides to use.

(Source: CTA, April 2011)

Canadian Transportation Agency.
Nolan v Thomas Cook Airlines

Jennifer Nolan filed an application on behalf of her
daughter, Taya Nolan, with the Canadian
Transportation Agency (the Agency) pursuant to
subsection 172(1) of the Canada Transportation Act,
S.C., 1996, c. 10, as amended (the CTA), against
Thomas Cook Airlines Limited (Thomas Cook),
regarding the unavailability of Taya's mobility aid, a
stroller, at the arrival gates upon arrival in
Manchester, United Kingdom and Calgary, Alberta,
Canada, as well as the communication of Thomas
Cook's policy related to the provision of a person's
mobility aid and wheelchair assistance at the arrival
gates.

Mrs. Nolan, her husband and their two children
travelled with Thomas Cook from Calgary to
Manchester on May 2, 2010 (the outbound flight)
and returned from Glasgow, United Kingdom, to
Calgary on May 19, 2010 (the inbound flight). The
Nolans booked their flights through Canadian Affair,
a tour operator. Taya, who was two years old at the
time of travel, uses a stroller as a mobility aid due to
her inability to walk caused by the chromosomal
disorder Trisomy 9, which has resulted in generalised
hypotonia, hyperextensibility which required foot
and ankle splinting, and an extreme delay of gross
motor skills. The Nolans expected that the stroller,
which was carried in the cargo hold, would be
returned to them at the arrival gates of the
outbound and inbound flights.

The Nolans were denied access to Taya's stroller at
the arrival gate in Manchester and were told by
carrier personnel that it would be delivered to the
baggage reclaim area as per Thomas Cook's policy. In
Calgary, after initially being told that Taya's stroller
could not be brought to the arrival gate, a Thomas
Cook employee eventually delivered it to the Nolans
at the gate.

The Agency identified two issues to be addressed: 
(1) Did the unavailability of Taya Nolan's stroller and
of wheelchair assistance upon arrival at the
Manchester and Calgary airports constitute undue

122 [2010] T R A V E L L A W Q U A R T E R L Y



obstacles to her mobility? (2) Did the communica-
tion of information regarding Thomas Cook's policy
related to the provision of a person's mobility aid
and wheelchair assistance at the arrival gates
constitute an undue obstacle to the mobility of Taya
Nolan

After a long report (which can be found at
http://www.otc-cta.gc.ca/184-AT-A-2011-eng) the
Agency found that the unavailability of Taya Nolan's
stroller and wheelchair assistance upon arrival at
the Manchester airport constituted an undue obsta-
cle to Taya's mobility. Similarly, the Agency found
that the delay in providing Taya Nolan's stroller and
not offering wheelchair assistance upon arrival at
the Calgary airport constituted an undue obstacle to
Taya's mobility.

The Agency also found that Thomas Cook's failure to
completely and accurately inform the Nolans of its
policy relating to the provision of a person's mobility
aid and wheelchair assistance at the arrival gates
constituted an undue obstacle to Taya Nolan's
mobility.

(Source: Canadian Transportation Agency, May 2011)

Ireland. No claim for defamation
under the Montreal Convention

John McAuley brought an action for defamation
against Aer Lingus arising out of an incident on a
flight to Vilnius. According to McAuley he was
accused in front of other passengers by the flight
attendant and the pilot of being intoxicated on
board the aircraft. He claimed he was escorted off
the aircraft by two Lithuanian police officers. He
claimed the officers quickly established he was not
intoxicated and allowed him to leave.

The incident was reported in the press and Mr
McAuley, whose partner and child live in Lithuania,
claimed he was shocked and embarrassed by the
way he was treated.

However Mr Justice John Hedigan ruled John
McAuley had no reasonable chance of succeeding in
his action against Aer Lingus. According to the judge

it was clear from the Montreal Convention that the
liability of the carrier was limited to cases of death
or bodily harm. As a consequence of the convention,
which was incorporated into Irish law in 2004, the
judge said Mr McAuley could not succeed in claim-
ing he was defamed while in the aircraft or leaving
the aircraft and granted the defendants an order
dismissing the case.

(Source: Irish Times, March 2011)

Australian Competition and
Consumer Commisison: 
Holiday hazards

The Australian Competition and Consumer
Commission is urging holiday makers to take extra
care with some common outdoor and travel related
products which can be dangerous if used incorrectly.

“With so many people going on road trips, camping
trips and other short holidays, it’s vital to know the
dangers associated with certain products and how
to use them safely,” acting ACCC chairman Michael
Schaper said.

"For example, motor vehicle recovery straps, or
snatch straps are a convenient way to retrieve a
bogged vehicle, but they can be extremely danger-
ous if they’re used unsafely.

“Tow hooks can shear from vehicles and recoil at
great force if the strap is incorrectly attached to the
vehicle or if it’s not rated for the weight of the
vehicle it’s pulling, potentially causing serious injury
or even death.

"Another example is that many heating appliances
and portable camping products produce carbon
monoxide – which is a poisonous gas undetectable
by the human senses. These products can cause
accidental poisoning, and potentially death, if
they’re not used properly.”

The ACCC has developed a series of tips to help
consumers be safe on holiday. These include:

• Learn the safe use of vehicle recovery straps.
Many four-wheel driving clubs and associations
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run courses with these instructions. 

• Avoid stretching elastic luggage straps too far as
they can rebound and cause serious eye, facial
and chest injuries. Consider using an alternative
to elastic luggage straps such as rope or tie
down straps. 

• If using a child car seat, make sure it is suitable
for your type of car and is properly fitted and
adjusted. The child seat restraint or harness
should fit snugly with no slack and should not
be twisted. 

• Vehicle jacks that come with cars are usually
designed for changing tyres only, so do not use
one for getting under your car. Doing so could
cause death or serious injury as the vehicle may
fall on you. 

• If you need to use portable cookers, heaters and
barbeques in a covered area (for example, if it’s
raining), make sure that the area is well venti-
lated to prevent carbon monoxide gas
poisoning. 

• Check fire danger labels on children’s nightwear
– these labels are required by law – and make
sure children who are wearing high fire risk
clothing are well away from open heat sources. 

• Remember that all clothing is flammable, so be
extra careful around campfires, fireplaces,
heaters and barbeques. Loose-fitting clothing,
which can more easily come into contact with
an open flame, can be particularly dangerous.

• If staying somewhere with a pool or spa, check
for unsafe features like open outlets and filters
that could trap body parts or cause serious
injuries. 

• Remember that even if children are using flota-
tion aids and toys in the water, adults should
still supervise them. 

• Always supervise children in any rooms with
reachable blind or curtain cords. Accidental
strangulation can happen very quickly, so never
leave children alone in these rooms, even for a
short while. 

• If taking portable cots or playpens to your
holiday accommodation, remember to place
them clear of potential hazards such as power-
points, heaters, appliances and blind or curtain
cords.

(Source: ACCC, April 2011)
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