
Department for Transport. 
ATOL Consultation

The DfT Consultation on ATOL reform was launched
in June. According to the Government this will be
the biggest overhaul of financial protection for
holidaymakers in more than a decade. Up to six
million extra holidays could be covered by the Air
Travel Operators' Licence (ATOL) scheme under the
reform proposals put forward for consultation by
Aviation Minister Theresa Villiers. A number of
articles in this issue tackle various aspects of the
proposed reforms.

Introduced over 40 years ago, the ATOL scheme
offers financial protection for those booking a
package holiday - enabling travellers to complete
their holiday or receive a refund in the event of
their holiday company becoming insolvent.
However, changes in the way holidays are booked
since the scheme was first introduced mean there
are now many holidays available which look like
packages but fall outside the existing legislation,
leading to confusion amongst passengers over their
level of protection.

The reforms are also intended to put the ATOL fund
back on a financially sustainable basis, removing the
need for the taxpayer support currently given via a
government guarantee.

Aviation Minister Theresa Villiers said:

"As we move into the busy summer period, millions
of us will be heading abroad on holiday. While the
chances of a holiday company going under are
thankfully very low, the impact on those affected
can be significant. Recent years have highlighted

not only how important financial protection is to
holidaymakers, but also the fact that the ATOL
scheme is in urgent need of reform.

"We have always been clear about our commitment
to modernising the ATOL scheme, and these propos-
als are an important step towards achieving just
that. As well as ensuring up to six million additional
holidays are protected, these proposals will help
steer the scheme's finances on to a more sustainable
path for the future. We are also making an impor-
tant step forward on the debate on delivering a
wider reform of ATOL in the future."

Civil Aviation Authority Chair Dame Deidre Hutton
said:

"The CAA welcomes the reform proposals because
they will bring clarity for consumers and put an end
to the situation where people are left unsure to
what extent their holidays are protected if their
company fails. Today's announcement will empower
consumers to make informed choices about their air
holidays. This is the first step in the reform of
consumer financial protection and the CAA will be
consulting on further proposals on the funding of
protection in the autumn."

The consultation - which closes on 15 September -
follows an announcement in February which
outlined the approach the Government would take
to reforming the ATOL scheme. The proposals put
forward are intended to improve clarity for
consumers and address the scheme's finances by:

• extending the ATOL scheme to "flight-plus"
holidays comprising a flight and other holiday
component bought within two successive days;

• ensuring everyone booking ATOL protected
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holidays will get a recognisable ATOL certificate
confirming their rights under the scheme for
refunds and repatriation should their travel
company fail; 

• helping ensure that 'agent for the consumer'
businesses arranging holidays are fully aware of
their legal responsibilities to consumers.

Subject to the responses received, the Government
aims to respond to the consultation in the autumn,
with a view to introducing the necessary legislation
by January 2012 to capture the peak holiday-
booking period for next summer.

The consultation also paves the way for further
potential reforms to the ATOL scheme in the
medium to longer term, seeking initial views to
inform more detailed work to be undertaken by the
Civil Aviation Authority later in the year. Views are
also being sought on potential reforms which would
require primary legislation. These could include
bringing holiday sales by airlines into the scheme
along with those arranged on an 'agent for the
consumer' basis.

(Source: DfT, 23 June, 2011)

ATIPAC

The Air Travel Insolvency Protection Advisory
Committee (ATIPAC) has welcomed the
Government’s proposals to reform ATOL. It has long
held the view that the current ATOL protection
system had not kept pace with changes in the way
holiday travel services are provided and consumers
purchase them.

In its Annual Report the Committee supports the
intention to introduce the secondary legislation
needed to bring sales of flights sold with other
elements such as accommodation within the ATOL
scheme. It also recognises the importance of bring-
ing in primary legislation so that the protection
scheme can be extended to sales made by airlines.

John Cox, Chairman of ATIPAC, said:

“ … we are delighted to welcome the publication of

the Government’s ATOL reform consultation
document. We will seek to work with Government to
achieve the greater clarity for travellers that is so
urgently needed. One particularly important
element of the proposals is the introduction of the
ATOL Certificate, which will serve as a single
document that consumers will come to recognise
and expect when booking an ATOL protected
holiday. This proposal on its own will add signifi-
cantly to consumer clarity.” 

The report also looks at the difficult trading condi-
tions for the industry. John Cox said:

“We expect trading in the travel industry to remain
difficult during 2011/12, following two very
challenging years for the industry and with continu-
ing tight margins expected until at least 2012/13.
The Committee continues to be concerned about the
fragile state of the holiday market. It is worried
about the relationship of GBP Sterling to other key
holiday currencies and the high cost of aviation
fuel; both these factors have a very significant
impact on overall holiday costs. At present, the
industry cannot see the position improving.”

The ATIPAC Annual Report is available on the ATIPAC
website at http://www.atipac.org.uk/docs/1112/
ATIPAC_2011_-_webfinal.pdf

(Source: CAA, 28 July 2011)

Tour Operator Collapse

Turkey specialist tour operator, Holidays 4 UK,
became insolvent on Wednesday 3 August with
13,000 customers abroad and up to 50,000 people
with forward bookings. According to the consumer
organisation, Which?, most of the 50,000 people
due to take holidays, booked through the latest
travel firm to go bust, should receive some of their
money back. Holidays 4 UK sold package holidays
and seats on charter flights that were protected
under the ATOL scheme run by the Civil Aviation
Authority (CAA). Customers due to travel who had
booked package holidays will be able to claim a
refund for the holiday under the  ATOL scheme.
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However, people with flight-only will be able to
claim a refund under ATOL only for the flight – not
for any accommodation booked separately.

Rochelle Turner, Head of Research for Which? Travel
said: 'If you … booked a genuine package holiday
with Holidays4U then you should be financially
protected. Those who have booked flight-only will
also be covered under the ATOL scheme.
Unfortunately anyone who booked their accommo-
dation separately won't be so lucky.’

The advice for those travellers was to speak to their
accommodation provider to see if they could get
their money back or re-book for another time, or
check to see if these costs are covered by your travel
insurance.

Customers are unlikely to be able to claim for
accommodation refunds on their credit cards as
accommodation providers can argue the service they
have been contracted to provide is still available.

The CAA advised customers who had separate
accommodation booked with a travel agent to speak
to the agent about whether alternative arrange-
ments can be made to allow them to take their
holiday.

However, a spokesman said he believed 'the major-
ity' had flight-only bookings.

The CAA said all 13,000 people already in Turkey
would be repatriated at the scheduled end of their
holidays.

(Source: Which? 3 August 2011)

Holidays Unprotected by
Insurance

Thousands of holidaymakers could find money they
have spent on holidays is not protected because of
what has been called an 'enormous loophole' in the
regulations governing package travel. The loophole
came to light after insurance company AmTrust
Europe said it would not pay out to cover families of
school children who had trips cancelled by a
company providing skiing trips to schools. The travel

company, Skiing Europe, is a former member of
AITO, which is now calling on the government and
industry to scrutinise insurance policy wordings to
stop the same thing happening again.

Skiing Europe had insurance with AmTrust Europe to
give refunds for customers if Skiing Europe could
not provide their holidays. Skiing Europe has been
cancelling school trips and is under investigation by
police, and this month AmTrust Europe said it was
cancelling its policy with the company because of a
'material non-disclosure'.

Skiing Europe was a member of the Association of
Independent Tour Operators (AITO) until March this
year, and AITO said it was still investigating how
many schools were affected and how much they
were owed.

AITO said it had 23 members with similar policies
and could now not be sure those policies would pay
out if one of the members got into financial diffi-
culties. It is asking the insurers for all 23 to
guarantee that they will honour the policies if there
is an insolvency.

It has led AITO to withdraw its promise of a '100%
financial guarantee' from 1 August and to warn that
many more travel companies could be relying on
insurers that might not pay out. AITO had under-
stood that the Package Travel Regulations ensured
that that if protection against a travel company’s
insolvency was provided through insurance, the
insurer would not be able to say it would not pay
out. However it had taken legal advice that
suggested AmTrust was within its rights to withdraw
its cover, which meant there was 'an enormous'
loophole in the regulations.

It said policies which gave the insurer the right to
cancel the policy after bookings with the consumer
had been made were 'not fit for purpose in provid-
ing financial security for the consumer'.

AITO Chairman Derek Moore added, 'This case
throws into question the viability of a great many
insurance policies which are currently in use in the
travel industry. AITO thus calls on Government and
the industry in general to look very closely at policy
wordings so that such an unfortunate situation,



denying consumers the cover for which they have
paid, cannot occur in the future.'

AITO now wants insurance companies providing
cover under the package travel regulations to offer
guarantees they will not remove the cover bought
on behalf of consumers.

AmTrust Europe confirmed that it was not offering
any cover for any claims that might be made on
policies issued to Skiing Europe. It said it took the
decision after very careful consideration and after
finding that material information had not been
disclosed to its underwriters, who had also been
given incorrect information.

(Source: Which?, 27 July 2011)

Office of Fair Trading

The OFT has put passenger travel companies on
notice to change misleading debit and credit card
surcharging practices or face enforcement action
under consumer protection laws.

Publishing its findings on these surcharges, follow-
ing a super-complaint from Which?, the OFT also
calls for the law to be updated to stop consumers
being surcharged when buying goods and services
with any debit card.

A 90 day OFT investigation into the issue, which
focused on the passenger transport sector, found
considerable evidence of companies using 'drip
pricing' practices for surcharges online – adding
payment charges to the total price only after
consumers have filled in a number of web pages
during their purchase. This practice is particularly
prevalent in the airline sector, where the OFT
estimates UK consumers spent £300 million on
payment surcharges during 2010, but are also
imposed by some retailers in other sectors, including
rail, ferries, taxis, event tickets, cinemas, car dealer-
ships and hotels.

The OFT considers that surcharging for using a credit
or debit card is potentially misleading to consumers
when it comes as a surprise - particularly when free
payment mechanisms are only available to a small

proportion of consumers, making a surcharge effec-
tively compulsory.

To make headline prices truly meaningful and
comparable, the OFT is calling for traders to stop
charging for paying with any debit card - the online
equivalent to cash. Traders should still be able to
impose surcharges for other payment mechanisms
such as credit cards, which can be more costly to
process, provided that they meet the minimum
transparency requirements set out by the OFT in
their report.

The OFT is currently discussing surcharging practices
with a number of passenger travel companies to
secure compliance with Consumer Protection
Regulations and will take enforcement action as
necessary.

To provide certainty for consumers and businesses in
the longer term, the OFT is asking the Government
to change the law to prohibit surcharging for all
debit cards.

Cavendish Elithorn, Senior Director of the OFT's
Goods and Consumer Group, said:

“The growth of internet retailing has brought
massive benefits, but the increasing use of card
surcharges is not one of them. You can't buy online
with cash and people are frustrated about being
asked to pay for paying.

“Consumers find it harder to shop around and find
the best deal if they have to invest time and effort
in discovering surcharges. This also weakens compe-
tition between retailers which is bad news for the
UK economy.

“We recognise that most traders want to treat their
customers fairly. Many already meet the minimum
standards we expect under the law and we have
secured a clear commitment to change from others.
However, we will take enforcement action against
any businesses that do not respond to today's
announcement and instead continue to use mislead-
ing surcharging practices.

“We believe there is also a strong case for a change
in the law so that the cost of using a debit card, the
almost universal payment method for today's online

200 [2011] T R A V E L L A W Q U A R T E R L Y



[2011] T R A V E L L A W Q U A R T E R L Y 201

consumers, is always included within the headline
price.'

The OFT response to the Which? Complaint is avail-
able at: http://www.oft.gov.uk/shared_oft/
super-complaints/OFT1349resp.pdf

(Source: OFT, 28 June 2011)

Secret Hotels2 Ltd (formerly
Med Hotels Ltd) v Revenue and
Customs Commissioners [2011]
UKUT 308 (TCC); 29 July 2011

This important case on the legal status of online
travel agencies decided that the operator of a
website through which hotel accommodation was
marketed was not acting as a principal in the supply
of hotel accommodation, but acted as agent for the
hotel operators whose accommodation the agency
sold. Accordingly, the website operator was not
liable under the Tour Operators Margin Scheme to
account for output tax on such a supply.

ABTA Arbitration Scheme

ABTA has announced that with effect from 13 July it
is revamping and improving its arbitration scheme in
partnership with a new arbitration handler CEDR
(Centre for Effective Dispute Resolution).
Administration of the scheme will be streamlined to
ensure speedier and cost-effective processing for
consumers and also offers substantial savings of up
to £168 per case for ABTA Members. 

Charles Fachiri ABTA Consumer Affairs Manager
said: “This is the most significant overhaul of the
ABTA Arbitration scheme in its 40 year history. Not
only will we be able to manage cases faster but
CEDR are also able to offer us substantial costs
savings which we have been able to pass on to
Members. This is a win-win situation for consumers
and Members and I and my team are looking
forward to working closely with CEDR.”

Gregory Hunt, Director of CEDR Solve said “We are
delighted to have been chosen by ABTA to provide
the revamped Arbitration Scheme. We have worked
hard to improve the scheme, streamlining adminis-
tration and cutting the cost of dispute resolution to
parties. Whilst we are traditionally better known for
our mediation services, this scheme demonstrates
the breadth of services we offer in dispute resolu-
tion and we are looking forward to working with
ABTA, its Members and their customers for many
years to come.”

ABTA is also publishing a list and biographies of the
arbitrators who will be making decisions on cases.
This greater transparency will serve to enhance the
scheme’s reputation for balance and lack of bias.
Finally customers will be able to apply for arbitra-
tion up to 18 months after returning from their
holiday up from the previous limit of 12 months.

(Source: ABTA, 7 July 2011)

Advertising Standards Authority:
Jet2.com Ltd 

A website, in April 2011 for a car rental service,
stated "We work with leading car hire brands in
Portugal: Alamo, ac Car hire aurigacrown, Avis,
Europcar, Guerin". Text below stated "We guarantee
your car will be from one of the major car rental
suppliers shown here”.

The complainant, who said the car he rented was
from a different provider from those shown,
challenged whether the claim “We guarantee your
car will be from one of the major car rental suppliers
shown here” was misleading.

Jet2.com Ltd (Jet2.com) said on 26 April 2011 they
were informed that Goldcar had acquired all shares
of ACCH Portugal (ac Car hire aurigacrown) and that
this change would take effect on 1 May. They said
their website was updated on 3 May to reflect this
change and remove any reference to ac Car hire
aurigacrown. They said because Goldcar agreed to
honour the terms and conditions offered by ac Car
hire aurigacrown, and the change of ownership did
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not have any material impact on the reservation,
there was no need to inform customers.

The complaint was not upheld. The ASA noted the
complainant placed the booking on 27 April 2011
and was subsequently sent a confirmation voucher
that indicated ac Car hire aurigacrown was the
supplier of their rented vehicle. We considered that
the suppliers shown on the website were likely to
affect consumers’ decisions about whether to make
a booking but acknowledged circumstances outside
the advertiser’s control resulted in the customer
receiving a service from a supplier not listed on the
website. Because the customer received car rental
services from the new owners of ac Car hire
aurigacrown, we considered the claim “We guaran-
tee your car will be from of the major rental
suppliers shown here” was not misleading.

(Source: ASA, August 2011)

European Court of Justice.
Opinion of the Advocate General
in the case of Rodriguez v Air
France (Case C-83/10) 

In a reference for a preliminary ruling from the
Juzgado de lo Mercantil No 1 de Pontevedra (Spain)
the ECJ was asked the following questions: 

1. Is the term “cancellation”, defined in Article 2(l)
of Regulation 261/2004, to be interpreted as
meaning only the failure of the flight to depart
as planned or is it also to be interpreted as
meaning any circumstance as a result of which
the flight on which places are reserved takes
off but fails to reach its destination, including
the case in which the flight is forced to return
to the airport of departure for technical
reasons?

2. Is the term “further compensation” used in
Article 12 of the Regulation to be interpreted
as meaning that, in the event of a cancellation,
the national court may award compensation for

damage, including non-material damage, for
breach of a contract of carriage by air in accor-
dance with rules established in national
legislation and case-law on breach of contract
or, on the contrary, must such compensation
relate solely to appropriately substantiated
expenses incurred by passengers and not
adequately indemnified by the carrier in accor-
dance with the requirements of Articles 8 and 9
of [the Regulation], even if such provisions
have not been relied upon or, lastly, are the two
aforementioned notions of further compensa-
tion compatible one with another?’

The conclusion of Advocate General Sharpston was
that:

1. The term ‘cancellation’, as defined in Article 2(l)
of Regulation (EC) No 261/2004 of the
European Parliament and of the Council of 11
February 2004 establishing common rules on
compensation and assistance to passengers in
the event of denied boarding and of cancella-
tion or long delay of flights, and repealing
Regulation (EEC) No 295/91, covers cases in
which a flight departs but then returns to the
airport of departure and proceeds no further.

2. The term ‘further compensation’ in Article 12(1)
of Regulation No 261/2004 includes compensa-
tion awarded, in accordance with national
legislation and case-law, for damage (including
non-material damage) in respect of a cancella-
tion arising as a result of a breach of a contract
of carriage by air.

3. Where an air carrier has failed to fulfil obliga-
tions imposed on it by Articles 8 and 9 of
Regulation No 261/2004, the passengers
affected may claim reimbursement of any
expenditure incurred by them as a result of that
failure, irrespective of whether they requested
fulfilment of the obligations at the relevant
time. Compensation granted under Article 7 of
the same Regulation may not be deducted from
such reimbursement.
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European Court of Justice.
Nadine Büsch and Björn Siever v
Ryanair Ltd (Case C-255/11) 

The Amtsgericht Geldern, Germany, has made the
following reference for a preliminary ruling:

1. Does the right to compensation laid down in
Article 7 of the Air Passenger Rights Regulation
(Regulation (EC) No 261/2004) constitute a claim for
damages which is subject to the limits of liability set
out in the Montreal Convention, by virtue of the
first sentence of Article 29  thereof, where it is to be
granted because of a long delay of a flight?

2. Is the right to compensation under Article 7 of
the Air Passenger Rights Regulation non-compensa-
tory within the meaning of the second sentence of
Article 29 of the Montreal Convention in so far as it
exceeds the damage incurred by the air passenger as
a result of the long delay? Does this preclude a right
to compensation entirely or does such a right arise
in the event of delays only in the amount of the
damage actually incurred?

European Court of Justice.
Société Air France S.A. v Heinz-
Gerke Folkerts and Luz-Tereza
Folkerts (Case C-11/11)

The Bundesgerichtshof, Germany, has made the
following reference for a preliminary ruling:

1. Does a passenger have a right to compensation
under Article 7 of Regulation (EC) No 261/2004
of the European Parliament and of the Council
of 11 February 2004 establishing common rules
on compensation and assistance to passengers
in the event of denied boarding and of cancel-

lation or long delay of flights, and repealing
Regulation (EEC) No 295/91, in the case where
departure was delayed for a period which is
below the limits specified in Article 6(1) of that
regulation, but arrival at the final destination
was at least three hours later than the sched-
uled arrival time?

2. If the first question is answered in the negative:
For the purpose of determining whether there
was a delay, within the terms of Article 6(1) of
Regulation No 261/2004, in the case of a flight
consisting of several stages, should reference be
made to the individual stages or to the distance
to the final destination?

European Court of Justice.
Condor Flugdienst GmbH v
Jürgen Dörschel (Case C-151/11)

The Landgericht Frankfurt am Main, Germany, has
made the following reference for a preliminary
ruling:

1. Does a passenger have a right to payment of
compensation under Article 7 of Regulation No
261/2004 in the case where the flight, follow-
ing its departure according to schedule, is
discontinued and the aircraft, before arriving at
the airport of destination, returns to the airport
of departure and subsequently takes off again
with a delay which is relevant for payment of
compensation?

2. Is there a discontinuance in the case where,
after the aircraft doors have been closed, the
journey is not continued? From what point is
there a discontinuance of the start, rather than
a delayed start?



European Court of Justice.
Judgment of the Court in the
case of Andrejs Eglitis, Edvards
Ratnieks v Latvijas Republikas
Ekonomikas ministrija (Case C-
294/10)

The ECJ has held that Article 5(3) of Regulation (EC)
No 261/2004 of the European Parliament and of the
Council of 11 February 2004 establishing common
rules on compensation and assistance to passengers
in the event of denied boarding and of cancellation
or long delay of flights, and repealing Regulation
(EEC) No 295/91 must be interpreted as meaning
that an air carrier, since it is obliged to implement
all reasonable measures to avoid extraordinary
circumstances, must reasonably, at the stage of
organising the flight, take account of the risk of
delay connected to the possible occurrence of such
circumstances. It must, consequently, provide for a
certain reserve time to allow it, if possible, to
operate the flight in its entirety once the extraordi-
nary circumstances have come to an end. However,
that provision cannot be interpreted as requiring, as
a 'reasonable measure', provision to be made, gener-
ally and without distinction, for a minimum reserve
time applicable in the same way to all air carriers in
all situations when extraordinary circumstances
arise. The assessment of the ability of the air carrier
to operate the programmed flight in its entirety in
the new conditions resulting from the occurrence of
those circumstances must be carried out in such a
way as to ensure that the length of the required
reserve time does not result in the air carrier being
led to make intolerable sacrifices in the light of the
capacities of its undertaking at the relevant time.
Article 6(1) of that regulation is not applicable in
the context of such an assessment.

European Commission. DG Justice

The European Commission has launched an online
database https://webgate.ec.europa.eu/ucp/ to make
legal data on unfair commercial practices publicly
available. This service will contribute to the develop-
ment of a common understanding of the Unfair
Commercial Practices Directive. It will also help
national authorities that are enforcing the rules. The
website provides an extensive overview of national
laws transposing the Directive, jurisprudence,
administrative decisions and references to relevant
literature. The database is described as user friendly
with advanced search functions. EU legislation on
unfair commercial practices aims at facilitating
cross-border trade by creating a single set of rules in
the field. Directive 2005/29/EC ensures that
consumers are not misled or exposed to aggressive
marketing. Visitors to the site can search under
keywords such as ‘Travel’ and the database will
reveal caselaw from the various Member States on
travel companies that have infringed the legislation.
Unfortunately on the occasion that the editor of the
TLQ visited the site it proved to be useless in practice
because there was no facility to scroll down through
the caselaw!

(Source: DG Justice, July 2011)

US Department of Transportation 

The DOT has fined Ethiopian Airlines $50,000 for
violating federal aviation laws and the Department’s
rules prohibiting deceptive price advertising in air
travel.

The Department’s Aviation Enforcement Office
found that in early 2011, search results through one
of two booking paths on the Ethiopian Airlines
website did not display the entire price the first time
the fare was displayed for international flights origi-
nating in the United States. When consumers
searched flights by fare, they were shown a fare
that, according to the site, was subject to additional
taxes and fees. However, consumers were not
provided with information to determine the full
price until just before purchasing the fare, two
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webpages after the page displaying the initially
quoted lower fare. In addition, the fare that was
first displayed failed to include a significant fuel
surcharge imposed by the carrier.

Ethiopian Airlines’ website violated DOT rules requir-
ing any advertising that includes a price for air
transportation to state the full price to be paid by
the consumer, including all carrier-imposed
surcharges. The only exception currently allowed is
government-imposed taxes and fees that are
assessed on a per-passenger basis, such as passenger
facility charges, which may be stated separately
from the advertised fare but must be clearly
disclosed in the advertisement so that passengers
can easily determine the full price they must pay.
Internet fare listings may disclose these separate
taxes and fees through a prominent link next to the
fare stating that government taxes and fees are
extra, and the link must take the viewer directly to
information where the type and amount of taxes
and fees are displayed. These requirements apply to
both US and foreign carriers.

Under DOT’s recently adopted consumer rule that
enhances protections for air travellers, carriers will
be required, among other things, to include all
government taxes and fees in every advertised fare
beginning Jan. 24, 2012.

(Source: DOT, August 18, 2011)

US Department of Transportation 

The DOT has fined Swift Air for cancelling a public
charter flight on June 17, 2011, minutes before its
scheduled departure. Under the Department’s rules, a
charter operator may not cancel a public charter
flight less than 10 days before its scheduled departure
unless it is physically impossible to operate the flight.
The carrier had been aware for nearly a month of
compliance concerns raised by the Federal Aviation
Administration and should have known it might not
be able to operate the flight, the Department found.
The entire charter programme was cancelled, affect-
ing hundreds of consumers’ plans.

(Source: DOT, August 10, 2011)

US Department of Transportation

The DOT has fined United Airlines $20,000 for
providing inaccurate information to passengers
about how much compensation they could poten-
tially receive for lost, damaged or delayed baggage
on international flights.

Under the Montreal Convention, an international
agreement that sets liability limits for international
air transportation, airlines are liable for damages
caused by lost, damaged or delayed baggage up to
1,131 Special Drawing Rights (SDRs) per passenger,
an amount that is currently the equivalent of just
over $1,800 in U.S. currency. In November 2009, the
Department’s Aviation Enforcement Office notified
US and foreign carriers that the international liabil-
ity limit would be increased from 1,000 SDRs to the
new limit effective from December 30, 2009, and
advised them to revise their notices to passengers to
reflect the change.

In January 2011, the Department’s Aviation
Enforcement Office learned that United had given a
number of passengers ticket wallets printed after
the increase took effect that continued to list the
old figure of 1,000 SDRs as the limit on baggage
liability. However, the Enforcement Office found no
evidence that United had used the old liability limit
when handling baggage-related claims after the
increase went into effect.

(Source: DOT, August 4, 2011)

US Department of Transportation

The DOT has assessed a civil penalty against Atlantic
Southeast Airlines (ASA) for violating rules protect-
ing air travellers with disabilities. The carrier was
assessed a $200,000 civil penalty of which up to
$75,000 may be used to improve its service to
disabled passengers above levels required by DOT
rules.

The Air Carrier Access Act of 1986 requires airlines
to provide assistance to passengers with disabilities
in boarding and deplaning aircraft, including the use



of wheelchairs, ramps, mechanical lifts or service
personnel where needed.

During June 2010, the Department’s Aviation
Enforcement Office conducted a review and inspec-
tion at ASA’s Atlanta offices and airport operations
of the carrier’s compliance with Department
consumer protection requirements. The Enforcement
Office reviewed, among other things, disability-
related complaints received by the carrier from
January 2009 through May 2010. That review
revealed a number of violations of the rules requir-
ing assistance to passengers with disabilities who
use wheelchairs.

Of the $200,000 penalty, up to $35,000 may be used
to relocate passenger lifts that have been acquired
by ASA to airports that the carrier serves in order to
supplement and improve enplaning and deplaning
services. Up to $40,000 may be used by the carrier
to conduct audits and surveys to ensure that its
employees are complying with the airline disability
rules. 

(Source: DOT, July 11, 2011)

No liability for website postings

In a recent decision the German Kammergericht
Berlin held that the operator of a hotel review
website has no obligation to verify user postings
before publishing. A posting on a Swiss website had
suggested that a certain hotel had a bed bug
problem. Upon complaint by the hotelier, the opera-
tor of the website permanently deleted the posting.
Nevertheless the hotelier moved for an interim
injunction demanding the website operator to cease
and desist from future publication of such allega-
tions. The court dismissed the motion on the ground
that the website owner by deleting the posting
upon complaint had acted in accordance with his
duties and there was no additional obligation to in
advance check the accuracy of postings by website
users. (KG Berlin 15.07.2011, 5 U 193/10).

(Source: IFTTA News, 12 August, 2011)

Tourist killed by Tiger Shark

At the request of two consumers, the defendant (an
Austrian travel agent) offered them a package
consisting of a tiger shark scuba diving trip to the
Bahamas organised by a Florida based scuba diving
company and flights from/to Austria. The diving trip
was to watch tiger sharks while diving without a
protective cage.

The defendant did not offer the package to any
other customers. The booking confirmation named a
Florida company as the organiser and the defendant
was explicitly referred to as a mere retailer.

During one of the dives, a member of the group was
killed by a tiger shark. His wife sued the travel agent
for €20,000 compensation for pain and suffering
including loss of companionship.

At first instance, the Commercial Court Vienna (HG
Wien) dismissed the claim: The defendant had
explicitly made clear it acted as agent only. The
defendant also had neither put together the services
nor offered any services at the spot. It had only
acted as an intermediary and sold the scuba diving
company’s services and the flights. The deceased had
been an experienced scuba diver and properly
informed about the risks involved. There had also
been no failure in selection on part of the defendant
as he had made investigations regarding the scuba
diving company which had led to the result that it
was a properly licensed and trustworthy company.
The appellate court (OLG Wien) upheld this decision.

Upon further appeal by the plaintiff, the Austrian
Supreme Court (OGH) quashed the judgment and
remanded the case to the first instance court. As the
defendant had offered a combination of air trans-
port and a scuba diving package, he had acted as an
organiser because the offer of the Florida company
had not included any flights. The defendant had sold
this whole package at an inclusive price. He could
therefore not claim to have acted as an intermediary
only. However, the lower courts had correctly
decided that there was no failure to provide proper
information; the deceased had deliberately accepted
a well known risk.
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But as the plaintiff had also based her claim on the
negligent behaviour of the local staff who had
pulled the sharks in by feeding them and the defen-
dant could be liable for such negligence, the case
had to be remanded to first instance to establish the
facts which had led to the accident.

(Source: IFTTA News, 12 July, 2011)

Williams & Debling v Fred Olsen
Cruise Lines Ltd

The Admiralty Court recently handed down
judgment in this case in which a claim was brought
by four claimants against a cruise line company.

While re-joining the cruise liner while it was along-
side in Bilbao, two of the claimants fell into the sea
from the gangplank when the mooring lines on the
vessel failed and it swung out from its berth. The
claim was defended on the basis that the failure of
the mooring lines was the result of entirely
unexpected and unforeseeable extreme weather in
the form of a severe gust of wind. Both parties
relied on expert opinion evidence from Master
Mariners. The claimants were successful in establish-
ing liability. It was found that the claimants could
rely on Article 3(3) of the Athens Convention and on
res ipsa loquitur. However, it was also found that
they had succeeded in proving that negligence or
fault was the cause of their injuries quite apart from
the assistance of Article 3(3) and the evidential
maxim.

Matthew Chapman represented the Claimants.

(Source: 1 Chancery Lane Chambers, August 2011)

HolidayTravelWatch

HTW has published the details of a coach holiday
that went badly wrong. The complaints made by this
group of holidaymakers include:

1. Only one coach was provided instead of two, as
agreed, for 80 passengers;

2. There were complaints by management that
holidaymakers had too much luggage;

3. People had to wait in the rain whilst the logis-
tics of one coach was sorted out;

4. Incorrect information was given to holidaymak-
ers about the delays;

5. The holidaymakers missed out on the first night
tour of Amsterdam;

6. A luggage van delivered luggage to holiday-
makers at 01.30hrs; some only received their
bags at 08.00hrs just before departure;

7. Comfort break stops were crowded and delayed
the tour;

8. The Venetian glass works they were due to visit
was closed because they arrived late;

9. The visit to the Tower of Pisa had to be
abandoned because of lack of time;

10. The Vatican Museum tour was limited to less
than 2 hours;

11. The Eiffel Tower tour was limited to 1.5 hrs;
12. One hotel in Switzerland could only cater for

50 people for dinner;
13. The food choice was limited;
14. The food was covered in oil;
15. Inadequate facilities were laid on to feed the

holidaymakers;
16. People reported that they were starving on the

tour;
17. Holidaymakers reported that ‘meals’ were often

eaten at the side of a road or in lay bys;
18. A Parisian night tour and cruise was cancelled

without reason;
19. Staff refused to allow holidaymakers to speak

with the MD of the tour company;
20. The holidaymakers had a general sense that

they did not receive any value for money!

Thomas Cook will be turning in his grave!

(Source: HolidayTravelWatch, 9 August 2011)

HolidayTravelWatch

HTW reports that it has recently received a number
of complaints from concerned holidaymakers, either
holidaying or intending to take a holiday in Majorca
or Ibiza about the criminal activity in some hotels
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and resorts. The holiday complaints received,
highlight that rooms have been burgled, personal
possessions taken, room safes broken into, safes
removed from rooms and through all this, it is clear
that these illegal entries are being done through the
use of duplicate keys. The response to holidaymakers
has at best been mixed, with some holidaymakers
reporting indifference while others have been
laughed at. For many of these holidaymakers some
experiences have been very frightening with one
person having woken up twice in the night to the
presence of a burglar. The response from the police
and tour operators is best described as being muted,
with one tour operator demanding money to move
one family away from the affected hotel!

(Source: HolidayTravelWatch, 26 July 2011)

Australian Competition and
Consumer Commission

The ACCC has received a commitment from Tiger
Airways Australia Pty Ltd on the remedies it will
offer consumers affected by the suspension of Tiger
Airways’ Australian domestic flights.

On 1 July 2011, the Commonwealth Civil Aviation
Safety Authority (CASA) suspended Tiger Airways’
Air Operators Certificate for Australian domestic
flights. CASA has applied to the Federal Court to
extend the suspension to 1 August 2011, or earlier,
pending the outcome of its investigation. As a result
of its suspension, Tiger Airways is not currently
selling tickets for any Australian domestic flights.
The ACCC, together with other Australian Consumer
Law regulators, have raised various concerns with
Tiger Airways in relation to the treatment of
consumers affected by the suspension.

Tiger Airways has reacted to these concerns and is in
the process of implementing various changes to its
operations to ensure that appropriate remedies are
offered to affected consumers. Tiger Airways has
already committed to automatically provide refunds
to consumers who have been affected by the
cancellation of flights in July following the suspen-
sion of Tiger Airways services.

In a letter to the ACCC, Tiger Airways’ Chief
Executive Officer, Tony Davis, has offered a commit-
ment in relation to the:

• provision of remedies for consumers, including
refunds;

• processing of consumer refunds; and 

• communication with affected consumers.

For domestic flights booked to depart prior to 
1 August 2011

Tiger Airways will provide a full refund (including
ticket cost, taxes and any surcharges) to all
consumers and will use its best endeavours to
process these refunds within 20 business days from
the date the flights were cancelled. Refunds for
these flights will be processed automatically without
the need for customers to lodge a claim with Tiger
Airways.

Tiger Airways has commenced the processing of
these refunds and will provide the ACCC with
regular reports on its progress.

For domestic flights between 1 August to 31 August
2011

Due to the uncertainty faced by consumers who
have booked flights with Tiger Airways for the
month of August, Tiger has agreed to allow
consumers to cancel those flights without penalty

Where a consumer chooses to cancel a booking,
they will be required to advise Tiger Airways of their
cancellation at any time until 7 days after the
resumption of Tiger Airways services, which is
subject to regulatory clearance by CASA. This can be
done via Tiger Airways’ online customer portal or its
customer call centre. Customers who cancel a
booking will have the option to receive either a full
refund or a credit note.

In the event of changes to its suspension, Tiger has
committed to working with the ACCC to ensure that
it continues to meet its obligations under the
Australian Consumer Law.

(Source: ACCC, 15 July 2011)
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Canadian Transportation Agency

In efforts to encourage air carriers to clarify their
contractual commitments to passengers, the
Canadian Transportation Agency has created a
"Sample Tariff" to help air carriers provide the clear-
est possible language in their tariffs. A tariff is the
contract of carriage between an air carrier and its
passengers.

The Sample Tariff (http://www.otc-cta.gc.ca/eng/
sample-tariff) serves as a concrete example that a
clear, simplified and understandable tariff is achiev-
able. It contains simplified language and an orderly
structure covering provisions before, during and
after travel. The sample provisions cover carriage on
domestic and international scheduled passenger
flights and cover 28 topics, ranging from fares and
fees to flight delays, carriage of children, baggage
handling, and service for persons with disabilities.

By law, all air carriers are required to have tariffs
and make them available to the public. The Agency
enforces the application of tariffs and may hear
complaints from passengers that a tariff provision is
not being applied or is unreasonable or unjust.

Agency staff developed the Sample Tariff as a means
to assist carriers meet their obligations and in a way
that will assist Canadian and international air
travellers understand their rights as passengers.
Through the course of its development, the Agency
consulted industry stakeholders and has already
received positive feedback from Canada's air carriers.

Air carriers can voluntarily adopt this useful tool in
whole or in part when establishing or updating their
tariff.

The Agency is alerting more than 700 licensed air
carriers operating scheduled services to, from and
within Canada on the availability of this Sample
Tariff.

"The aim is to ensure that tariffs are more readable
and understandable," the Agency says in a letter to
carriers. "This is an important goal, given that carri-
ers are now obligated to make their tariffs available
to air travellers at their business offices and on their

web sites used for selling air transportation."

The Sample Tariff reflects current practices by carri-
ers and the latest regulatory requirements. It will be
updated regularly to reflect Agency decisions and
evolving industry practices.

If an air carrier chooses to adopt the Sample Tariff
as its own, in whole or in part, it can still be subject
to Agency review and complaints filed pursuant to
the Canada Transportation Act or the Air
Transportation Regulations, including matters
related to the reasonableness of a provision.

(Source: CTA, June 2, 2011)

Canadian Transportation Agency

The CTA has issued its final decision 
(http://www.otc-cta.gc.ca/decision-ruling/decision-
ruling.php?id=30881&lang=eng) addressing Air
Canada's accommodation of passengers disabled by
an allergy to peanuts or nuts, and setting out its
assessment of Air Canada's undue hardship
arguments.

In a preliminary January 2010 decision
(http://www.otc-cta.gc.ca/decision-ruling/drv.php?
id=29230&lang=eng), the Agency found that buffer
zones are the appropriate accommodation for
persons aboard aircraft who are disabled due to
their allergy to peanuts or nuts. Air Canada was
required to provide submissions on buffer zones and
on the advance notice to be provided by travellers
requiring this form of accommodation.

In a subsequent October 2010 decision
(http://www.otc-cta.gc.ca/decision-ruling/
drv.php?id=30193&lang=eng), the Agency provided
further direction to Air Canada on how to accom-
modate travellers with a disability due to peanut or
nut allergies.

Following the October decision, Air Canada agreed
to create a buffer zone for such passengers when at
least 48 hours advance notice is provided. Air
Canada also agreed to provide a briefing to passen-
gers within the buffer zone.

[2011] T R A V E L L A W Q U A R T E R L Y 209



However, Air Canada filed undue hardship
arguments with respect to the requirement to serve
only peanut and nut-free foods within the buffer
zone, as there are currently no flight kitchens avail-
able to deliver on this guarantee.

In the final decision, the Agency accepts that Air
Canada cannot guarantee that snacks or meals
served in the buffer zone will be entirely free of
traces of peanuts or nuts because of the risk of
cross-contamination. Given this, the Agency agrees
that persons with a disability due to a peanut or nut
allergy may prefer to bring their own snacks or
meals.

At the same time, the Agency finds that Air Canada
did not meet its burden of proof to demonstrate it
will create undue hardship on Air Canada to accom-
modate such persons by serving, within the buffer
zone, snacks and meals that do not contain peanuts
or nuts as visible or known components.

Consequently, within the buffer zone, Air Canada is
required to serve only snacks and meals which do
not contain peanuts or nuts as visible or known
components. The Agency accepts that these may
contain traces of peanuts or nuts as a result of
cross-contamination.

Air Canada is also required to provide a briefing to
other passengers within the buffer zone that they
must not eat peanuts or nuts or foods which
contain peanuts or nuts and will only be served
snacks and meals which do not contain peanuts or
nuts as visible or known components.

Taking into consideration the findings in today's
Decision, together with Air Canada's acceptance to
implement part of the order set out in the October
Decision, Air Canada is now also required to imple-
ment the new measures set out above within 30
days from the date of this Decision.

(Source: CTA, 16 June 2011)
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