
Consumer Focus

Consumer Focus has made a ‘ super-complaint’ to
the Office of Fair Trading (OFT) about the amount
consumers pay for their holiday money. They
estimate that charges to customers for exchanging
money are around £1 billion a year. They are calling
on the OFT to carry out an investigation into
whether these charges are excessive. The three areas
they are concerned about are:

• the charges for buying travel money with a card
do not reflect actual costs. For example, a debit
card payment costs an average of 9p to process
but charges can be up to £4.50

• charges for using debit or credit cards abroad
are unnecessarily complex and confusing, and
can vary. For example, converting £500 into
euros can cost under £10 or over £30 depending
on where you switch your money

• marketing phrases such as ’0% commission’ and
‘competitive exchange rates’ are misleading.
Exchange rates already include mark-ups and so
are not fee-free as ’0% commission’ implies

Consumer Focus is calling for:

• cash-withdrawal charges on UK transactions to
be cost-reflective or even banned if not justified

• simplification of charging structures for using
cards overseas

• clearer explanations of exchange rates used by
suppliers to make comparison easier for
consumers

(Source: Consumer Focus, September 2011)

ECC-Net Air Passenger Rights
Report 2011

The European Consumer Centres’ Network has
published its Air Passenger Rights Report 2011. This
is what it has to say in its Executive Summary.

“With the number of people who are travelling
growing every year, air passenger rights has become
one of the most important consumer rights areas. As
passengers tend to purchase their tickets directly
with the airline company involved, which often may
be licensed in another Member State, air transport
has for some time remained the primary reason why
consumers with cross-border complaints contact the
ECC-Net for assistance. It is, therefore, in the inter-
ests of the sector to investigate how the existing
legislation is functioning at a pan-European level
and to highlight possible problems in the market.

Problems were exacerbated last year, with the
closure of air space due to the volcanic ash cloud,
which saw thousands of passengers stranded across
Europe, and beyond. In keeping with the ECC-Net’s
tradition of analysing and reporting the complaints
received from air passengers throughout Europe,
this report seeks to investigate if and how this
exceptional circumstance influenced the number of
complaints received, the approach adopted by
airlines to this situation and the reaction of the
National Enforcement Bodies (NEBs) to all of this.

The disruption caused by the ash crisis and the
diverse reactions of airlines, tour operators and NEBs
to this unforeseen situation resulted in European
Transport Commissioner, Siim Kallas, stating that
even in very exceptional circumstances, “it is impor-
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tant to remind passengers and airlines that EU
passenger rights do apply”.

Despite this, in 2010, the ECC-Net handled 71,292
cases, of which 44,000 were complaints.
Approximately 33% of all recorded complaints were
in the area of transport and of those 57% concerned
air passenger rights. Of those only 31% could be
resolved in an amicable manner, but where they
were resolved consumers received on average
approximately €509. In comparison to 2009, 2010
witnessed an increase of 27% in the total number of
complaints received by the ECC-Net. Importantly, air
passenger rights (APR) complaints increased by 59%
on the previous year. This indicates the impact the
volcanic ash crisis had on the number of complaints
received in 2010. 

In the aftermath of the crisis, there was much
discussion as to whether the rights outlined in the
Regulation were proportional and whether the
protection offered to consumers should be lowered.
In this regard, ECC-Net would welcome a detailed
assessment from the Commission of the costs
incurred by the airline industry. In the absence of
such an assessment, one can only consider the
airlines own financial reports which appear to
indicate that despite the volcanic ash crisis, 2010
was a year which saw increased profit margins.

This report focuses in on the specific problems
experienced and reported by passengers including:

• A lack of information regarding their rights 

• A lack of assistance 

• No reimbursement when alternative transport
was arranged

However, not all complaints received by the ECC-Net
arose from the volcanic ash cloud. Others included
complaints about lost, damaged or delayed baggage,
difficulties in modifying bookings, unclear pricing,
flight delays, cancellations, denied boarding, as well
as issues with the reimbursement of taxes and
charges.

It is widely acknowledged that laws cannot exist in a
vacuum, yet currently many difficulties with
enforcement still exist in this sector. These problems

can be mainly attributed to both a lack of ADR at a
pan-European level and the fact that the NEB
Network as a whole is still not functioning in a
holistic manner. Whilst, some progress was made
with the introduction of the European Small Claims
Procedure, there is a need to increase awareness of
the procedure, both amongst consumers and the
legal profession. These difficulties with enforcement
distort competition within the internal market, as
some airlines comply whilst others do not.

The need for a strong enforcement mechanism is all
the more important given that air passengers are
generally unaware of their rights, with the result
that there is a strong demand for help and assis-
tance. This demand can be satisfied through a
well-functioning system to assist passengers. Better
co-operation between the relevant stakeholders and
networks would ensure that passengers receive the
help and assistance they require.

In conclusion, the purpose of this report is to help
build a more secure and improved climate for
consumers who are travelling by air to, from and
within the European market. Consumers should be
able to travel safe in the knowledge that airlines will
respect their rights and that the rules will apply
equally to all airlines. Knowing your rights is good,
but being able to exercise them is better. This should
be the case for all passengers, regardless of the
airline they fly with or the country they depart
from.

(Source: ECC-Net, October 2011)

European Commission. 
DG Justice.

The European Commission has decided to step up
legal action against Spain, Poland, Slovenia and
Lithuania to ensure that consumers benefit from the
protection granted under EU rules on timeshare
sales (Directive 2008/122/EC). Meanwhile, cases
against ten other Member States have now been
closed, after the countries concerned recently trans-
posed the Directive into their national law. The EU
rules (the Timeshare Directive) provide significant
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protection for consumers against unwanted
timeshare contracts – agreements of more than one
year under which the consumer buys a right to use
accommodation, such as an apartment at a holiday
resort, during certain periods.

All Member States were due to transpose the new
Timeshare Directive into their national legal system
by 23 February 2011. As 14 Member States (Belgium,
Cyprus, Czech Republic, Finland, Hungary, Italy,
Lithuania, Luxembourg, Malta, Poland, Slovakia,
Slovenia, Spain, Sweden) had failed to transpose the
Directive on time, the European Commission opened
infringement proceedings against them on 17 March
2011.

10 of these Member States have since informed the
Commission that they have taken the necessary
transposition measures. However, Spain, Poland,
Slovenia and Lithuania have not yet notified the
Commission of any such measures. The Commission
has therefore decided to send them reasoned
opinions urging them to comply with the Directive
within two months time. 

As soon as all Member States have notified their
transposition laws, the Commission will carry out a
thorough assessment of the overall quality and
completeness of the transposition.

(Source: European Commission, DG Justice, 

September 2011)

European Commission. Online
Ticket Sales Sweep

According to the European Commission buying
tickets for music and sporting events on the internet
is now much less likely to end in tears, following a
crackdown on problematic websites which sold
tickets to non-existent events or which failed to
explain whether the buyer would get a refund or
not, if the event was cancelled. 88% of the websites
selling tickets for cultural and sporting events,
checked for breach of EU consumer rules, now
comply with EU law (compared with only 40% in
2010), and further improvements can be expected as

cases are brought to the courts. The EU co-ordinated
"Sweep" investigation was launched in September
2010 by national authorities in all Member States,
Norway and Iceland. The problems identified
included: incomplete or misleading information
about the price of tickets; unfair terms and condi-
tions; incomplete or misleading information about
the trader. Sites have been corrected, usually volun-
tarily, but in some cases penalties were imposed.

(Source: European Commission, Directorate General for

Health and Consumers, September 2011)

European Court of Justice.
Rodríguez v Air France SA
(Case C-83/10)

Following a reference for a preliminary ruling on the
interpretation of Regulation (EC) No 261/2004 the
ECJ has ruled:

'Cancellation', as defined in Article 2(1) of
Regulation (EC) No 261/2004 of the European
Parliament and of the Council of 11 February 2004
establishing common rules on compensation and
assistance to passengers in the event of denied
boarding and of cancellation or long delay of
flights, and repealing Regulation (EEC) No 295/91,
must be interpreted as meaning that, in a situation
such as that at issue in the main proceedings, it does
not refer only to the situation in which the
aeroplane in question fails to take off at all, but also
covers the case in which that aeroplane took off
but, for whatever reason, was subsequently forced
to return to the airport of departure where the
passengers of the said aeroplane were transferred to
other flights.

The meaning of 'further compensation', used in
Article 12 of Regulation No 261/2004, must be
interpreted to the effect that it allows the national
court to award compensation, under the conditions
provided for by the Convention for the unification
of certain rules for international carriage by air or
national law, for damage, including non-material
damage, arising from breach of a contract of



carriage by air. On the other hand, that meaning of
'further compensation' may not be the legal basis
for the national court to order an air carrier to
reimburse to passengers whose flight has been
delayed or cancelled the expenses the latter have
had to incur because of the failure of that carrier to
fulfil its obligations to assist and provide care under
Article 8 and Article 9 of Regulation No 261/2004.

European Court of Justice. 
Van de Ven v Koninklijke
Luchtvaart Maatschappij N.V.
(Case C-315/11)

The Rechtbank Breda (Netherlands) has made the
following reference for a preliminary ruling:

Is a right to compensation in case of delay, as
described in Article 7 of Regulation No 261/2004,
consistent with the last sentence of Article 29 of the
Montreal Convention, given the fact that, according
to the first sentence of Article 29 of the Montreal
Convention, actions for damages founded in
contract, in tort or otherwise, can only be brought
subject to the conditions and such limits of liability
as are set out in the Montreal Convention?

If a right to compensation in case of delay, as
described in Article 7 of Regulation No 261/2004, is
not consistent with Article 29 of the Montreal
Convention, are any limitations then imposed in
respect of the moment when the ruling of the Court
of Justice enters into effect as regards the present
case and/or in general?

European Court of Justice.
Schüsslbauer v Iberia Lineas
Aéreas de España SA (Case C-
436/11)

The Bundesgerichtshof (Germany) has made the
following reference for a preliminary ruling:

Does a passenger have a right to compensation
under Article 7 of Regulation No 261/20041 in the
case where departure was delayed for a period of
time less than the limits specified in Article 6(1) of
that regulation, but arrival at the final destination
was at least three hours later than the scheduled
arrival time?

European Court of Justice.
Germanwings GmbH v Amend
(Case C-413/11)

The Landgericht Köln (Germany) has made the
following reference for a preliminary ruling:

Is it compatible with the principle of the separation
of powers in the European Union if, in order to
remedy what would otherwise be unequal treat-
ment, Regulation No 261/2004 1 is interpreted as
meaning that a passenger who is affected by a mere
delay of more than three hours is entitled to
compensation under Article 7 of the Regulation,
although the Regulation provides for this only in the
case of denied boarding or cancellation of the
booked flight but, in the event of delay, restricts the
passenger's claims to assistance under Article 9 of
the Regulation and, if the delay is for more than five
hours, also assistance under Article 8(1)(a) of the
Regulation?
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European Court of Justice.
Jürgen Blödel-Pawlik v
HanseMerkur Reiseversicherung
AG (Case C-134/11)

The Landgericht Hamburg (Germany) has made the
following reference for a preliminary ruling:

Does Article 7 of Directive 90/314/EEC of 13 June
1990 on package travel, package holidays and
package tours also apply when the travel operator
becomes insolvent because from the beginning with
fraudulent intent it used all the money collected from
the travellers for an improper purpose and it was
never intended that the trip would be organised?

European Court of Justice. João
Nuno Esteves Coelho dos Santos
v TAP Portugal (Case C-365/11)

The Tribunal de Pequena Instância Cível de Lisboa
(Portugal) has made the following reference for a
preliminary ruling:

As a result of the judgment of the Court of Justice of
19 November 2009 in Joined Cases C-402/07 and C-
432/07, [The Sturgeon and Bock cases] in which it
was held that Articles 5, 6 and 7 of Regulation No
261/2004 must be interpreted as meaning that
passengers whose flights are delayed may be treated,
for the purposes of the application of the right to
compensation, as passengers whose flights are
cancelled where the time that they have lost due to
the delayed flight is more than three hours, should
the said articles be interpreted in the same way in
the case of a flight that, having started on time at
the place of departure, was delayed at the stop-over
airport for three hours and fifty five minutes before
taking off again because the airline, for operational
reasons, decided to change equipment, where the
equipment that replaced the previous equipment had
already broken down prior to the stopover and
needed a technical intervention, so that the flight
arrived at the destination location with the said
delay of three hours and fifty five minutes?

European Court of Justice. Pedro
Espada Sánchez and Others v
Iberia Líneas Aéreas de España
S.A. (Case C-410/11)

The Audiencia Provincial de Barcelona (Spain) has
made has made the following reference for a
preliminary ruling:

(1) Must the limit of 1,000 Special Drawing Rights
per passenger, laid down in Article 22 of the
Montreal Convention for the Unification of Certain
Rules for International Carriage by Air, concerning
the liability of the carrier in the case of destruction,
loss or damage of baggage, considered in conjunc-
tion with Article 3(3) of that convention, be
interpreted as a maximum limit for each individual
passenger where a number of passengers travelling
check in their shared baggage together, regardless
of whether there are fewer pieces of checked
baggage than there are actual travellers?

(2) Or, on the contrary, must the limit to damages
laid down in Article 22 of the Montreal Convention
be interpreted as meaning that, for each piece of
checked baggage, only one passenger may be
entitled to claim compensation and that, accord-
ingly, the maximum limit applied must be that fixed
for a single passenger even if it is proved that the
lost baggage identified by a single tag belongs to
more than one passenger?

US Department of Transportation

The DOT has fined Spirit Airlines $50,000 for violat-
ing federal aviation laws and the Department’s rules
prohibiting deceptive price advertising in air travel.

DOT rules require any advertising that includes a
price for air transportation to state the full price to
be paid by the consumer, including all carrier-
imposed surcharges. The only exceptions currently
allowed are government-imposed taxes and fees that
are assessed on a per-passenger basis, such as
passenger facility charges, which may be stated
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separately from the advertised fare but must be
clearly disclosed in the advertisement so that passen-
gers can easily determine the full price they must
pay. Internet fare listings may disclose these separate
taxes and fees through a prominent link next to the
fare stating that government taxes and fees are
extra, and the link must take the viewer directly to
information where the type and amount of taxes and
fees are displayed. In print advertisements, including
billboards and posters, an asterisk or other symbol
placed next to the advertised fare may refer the
reader to the bottom of the advertisement where the
type and amount of the fees may be stated
separately, in type large enough so that passing
consumers can read the information. In addition, if
carriers advertise an each-way fare that is available
only if the consumer purchases a roundtrip ticket,
the advertisements must clearly and conspicuously
state the roundtrip purchase requirement.

For a period of time in June 2011, Spirit used
billboards and hand-held posters to advertise new
service from Los Angeles that contained an asterisk
next to the advertised fare. On the billboards, the
asterisk led to small print which stated that
additional taxes, fees and conditions would apply,
but did not disclose the amount of those taxes and
fees. The posters did not include any information
about the taxes and fees or their amounts.

In addition, Spirit sent Twitter feeds announcing $9
each-way fares. A consumer who clicked on the link
that was provided was taken to a page on Spirit’s
website where the carrier disclosed for the first time
that these fares did not include all taxes and fees,
and that they were subject to a roundtrip purchase
requirement. Only after clicking on a second link,
which took readers to the bottom of the page, was
the amount of additional taxes and fees disclosed.

Under DOT’s recently adopted consumer rule that
enhances protections for air travellers, carriers will
be required, among other things, to include all
government taxes and fees in every advertised fare
beginning on January 24, 2012.

(Source: DOT, November 2011)

US Department of Transportation

Airlines reported a total of three tarmac delays
longer than three hours on domestic flights in
September, according to the DOT’s Air Travel
Consumer Report.

The larger US airlines have been required to report
tarmac delays of more than three hours on their
domestic flights since April 29, 2010. Under a new
rule that took effect on August 23, 2011, all US and
foreign airlines operating at least one aircraft with
30 or more passenger seats must report lengthy
tarmac delays at US airports. This report is the first
since the new rule went into effect.

Also beginning on August 23, carriers operating
international flights may not allow tarmac delays at
US airports to last longer than four hours. This is in
addition to the three-hour limit on domestic tarmac
delays, which went into effect in April 2010. There
were no reports of international flights with tarmac
delays of more than four hours between August 23
and September 30.

Exceptions to the time limits for both domestic and
international flights are allowed only for safety,
security or air traffic control-related reasons.

All three of the reported tarmac delays involved
flights departing from Washington Dulles
International Airport on Sept. 14, when there were
severe thunderstorms in the area.

(Source: DOT, November 2011)

The US Department of
Transportation

The DOT has fined Virgin Atlantic Airways $50,000
for violating federal aviation laws and the
Department’s rules prohibiting deceptive price
advertising in air travel.

For a period of time, Virgin Atlantic displayed adver-
tisements on the Internet that did not provide direct
access to information on taxes and fees that were in
addition to the base fare. Instead, consumers who
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clicked on the advertised fare were taken to a page
showing sample routes and prices where the type
and amount of taxes and fees could be found in fine
print only after scrolling to the bottom of the page.

Virgin Atlantic’s website violated DOT rules requiring
any advertising that includes a price for air trans-
portation to state the full price to be paid by the
consumer, including all carrier-imposed surcharges.
The only exception currently allowed is government-
imposed taxes and fees that are assessed on a
per-passenger basis, such as passenger facility
charges, which may be stated separately from the
advertised fare but must be clearly disclosed in the
advertisement so that passengers can easily deter-
mine the full price they must pay. Internet fare
listings may disclose these separate taxes and fees
through a prominent link next to the fare stating
that government taxes and fees are extra, and the
link must take the viewer directly to information
where the type and amount of taxes and fees are
displayed. The rules apply to both US and foreign
carriers as well as ticket agents.

Transportation Security
Administration

On Wednesday, November 2, TSA Administrator John
Pistole testifying at a Senate hearing told senators
that TSA would finally commission an independent
study of their backscatter x-ray full body scanners.
(See the Trapana article in this issue for a full
discussion of full body scanning safety.) 

(Source: www.consumertraveler.com, November 2011)

Canadian Transportation Agency.
Meaning of Delay

On April 24, 2009, WestJet filed with the CTA certain
amendments to its Scheduled International
Passenger Rules. Chief among these amendments
was the addition of Rule 24.3, which provided for
additional service standard commitments for
passengers. At that time, the Agency evaluated the
Tariff amendments from the perspective of clarity
pursuant to section 122 of the Air Transportation
Regulations, SOR/88-58, as amended (ATR),and
raised certain issues with WestJet. One of the
concerns raised by the Agency was that, although
Rule 24.3 set out three options to be exercised in
the event of overbooking and cancellation, it did
not clearly state who, between WestJet and the
passenger, had the discretion to determine which
option would be exercised. WestJet proposed
amendments to make the choice of option clear. In
Decision No. 480-A-2009, the Agency made a deter-
mination on the clarity of certain provisions of the
Tariff and accepted amendments proposed by
WestJet. The Agency explicitly stated that it had not
assessed the reasonableness of the provisions
proposed by WestJet, but had limited itself to the
issue of clarity.

On June 8, 2009, Mr. Lukács filed a complaint with
the Agency in which he challenged Rule 24 of the
Tariff. Mr. Lukács’ complaint primarily concerned
whether this provision is consistent with Article 19
of the Convention for the Unification of Certain
Rules for International Carriage by Air, commonly
known as the Montreal Convention.

In responding to his complaint the CTA has
published a long opinion on what is meant by the
term ‘delay’ in the Montreal Convention. This
opinion is of interest because of its detailed 
examination of the relevant law on the topic,
drawing from a number of jurisdictions and is
worthy of close study. It can be found at:
http://www.otc-cta.gc.ca/eng/ruling/let-c-a-79-
2011

(Source: Canadian Transportation Agency, October 2011)



Australian Competition and
Consumer Commission

The ACCC has instituted proceedings against BAJV
Pty Ltd, trading as Europcar in Tasmania, alleging
misleading and deceptive conduct and uncon-
scionable conduct in relation to hire vehicle damage
charges.

The ACCC alleges that BAJV overcharged customers
for damage sustained to its hire vehicles and subse-
quently did not refund customers the overcharged
amounts.

The ACCC also alleges that BAJV managing director,
Brendon Ayers, and fleet controller, Teresa Carr, were
involved in the alleged conduct of BAJV concerning
overcharging on hire vehicle damage.

The ACCC is seeking declarations that BAJV and
senior managers Mr Ayers and Ms Carr contravened
the Trade Practices Act 1974 and the Australian
Consumer Law, and is seeking:

• injunctions 

• pecuniary penalties 

• corrective notices 

• an order that BAJV engage an independent
auditor to review its customer files to identify
overcharged customers 

• an order that BAJV notify overcharged
customers identified by an independent auditor 

• orders that BAJV and Mr Ayers compensate
overcharged customers identified by an
independent auditor 

• costs, and 

• an order that BAJV establish and maintain a
trade practices compliance program. 

A directions hearing has been scheduled for
December

(Source: ACCC, November 2011)

Australian Competition and
Consumer Commission 

The ACCC has advised QANTAS that it expects it to
go further in responding to consumers affected by
the recent grounding of the fleet. The ACCC has
been in contact with QANTAS asking a number of
questions as to how it will treat affected passengers.
QANTAS has offered consumers refunds, the oppor-
tunity to rebook flights, and compensation for
expenses incurred by certain travellers for flights
until midnight Wednesday 2 November. The airline
has also indicated it will deal with all claims made
outside the offer on a case by case basis. While
QANTAS’s current position addresses some of the
ACCC’s concerns, it does not go far enough. 

“These circumstances are extraordinary and there
have been a huge number of passengers signifi-
cantly affected. It is squarely in the airline’s camp to
make good. If you have incurred additional expenses
as a result of the grounding the ACCC is of the view
that QANTAS should compensate you for all your
reasonable losses,” ACCC chairman Rod Sims said. 

The ACCC has been in consultation with the state
and territory fair trading agencies, which have
consistent expectations.

“If you have losses over and above what has been
offered by QANTAS, you can contact your state or
territory fair trading agency for further information
on your rights”, Mr Sims said.

The ACCC has asked QANTAS for a report on claims
made and redress provided in the next month. The
ACCC continues to make further enquiries of
QANTAS, in particular concerning the circumstances
surrounding the offering of tickets and acceptance
of payments following the decision to ground the
fleet. 

(Source: ACCC, November 2011)
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Australian Competition and
Consumer Commission 

Juicy Love Pty Ltd trading as Wicked Campers has
paid four infringement notices totalling $26,400 to
the Australian Competition and Consumer
Commission for advertising which was misleading
about the price of hiring its campervans.

Between February and August 2011, Wicked
Campers made a number of misleading representa-
tions on its website and in a national backpacker
magazine. The ACCC considered that these adver-
tisements and representations failed to specify the
single total price payable for the campervans and
failed to adequately disclose certain mandatory fees
and charges.

The ACCC was particularly concerned that Wicked
Campers’ advertisements appeared to be targeted at
backpackers or budget tourists, who are often price-
sensitive and who could have difficulty
understanding complicated price arrangements in
English.

The payment of infringement notice penalties is not
an admission of a contravention of the Competition
and Consumer Act 2010. The ACCC can issue an
infringement notice where it has reasonable
grounds to believe a person has contravened certain
consumer protection laws.

(Source: ACCC, October 2011)

All Leisure Holidays Limited v
Europaische Reiseversicherung
AG and Others [2011] EWHC
2629 (Comm)

The small cruise ship Hebridean Princess was owned
and operated by Hebridean International Cruises
Limited ("HICL"). The itinerary of the cruises usually
involved the Hebrides and other islands off the
Scottish coast. Despite what appears to have been a
loyal client base HICL fell into financial difficulty
and on 8 April 2009 entered administration. On 22

April 2009 the administrators sold Hebridean
Princess to the claimant, All Leisure Holidays
Limited, a company which also ran cruises under
such brands as Swan Hellenic and Discover Egypt.
That sale disabled HICL from being able to perform
the contracts it had entered into with its clients to
provide them with cruises on board Hebridean
Princess. The claimant, mindful of the commercial
need to preserve the goodwill of HICL's clients,
continued to run the same cruise programme and
offered them the opportunity to participate in
cruises on board Hebridean Princess but operated by
the claimant rather than by HICL. In return the
claimant required HICL's clients to claim from the
defendants an indemnity under a Passenger
Protection Insurance Policy entered into by HICL on
behalf of their clients in respect of the monies they
had paid to HICL and to pay the proceeds to the
claimant. In due course the clients assigned their
claims against the defendants to the claimant. In
this action the claimant, as assignee, sought
judgment against the defendants for an indemnity
in the aggregate sum of £1,971,900.48 in respect of
sums paid to HICL in respect of the 2009 cruises
which took place after 22 April 2009. The defen-
dants denied liability.

The court was asked to determine three points of
principle. They were:

i) Were the passengers' cruises cancelled within
the meaning of the policy ? 

ii) Did the passengers suffer loss within the
meaning of the policy ?

iii) Were passengers only entitled to claim under
the policy if they had completed a claim form ?

The judge determined the three points of principle
in favour of the claimant. He held here was a
cancellation, loss has been proved and the absence
of a claim form does not result in loss of the claim.



Austrian Supreme Court: 
Hotel liable for theft from safe
in hotel room

The plaintiffs (a German couple) sued a Vienna 4
star hotel company for compensation of more than
€160,000 of valuables stolen from the safe in their
hotel room. When they had asked at the reception
where to keep their valuables, the receptionist had
told them to use the safe in their room. This safe
had to be locked and unlocked by a code of four
numbers chosen by the plaintiffs. However, the safe
could also be opened by using a 'mastercode'. This
mastercode for emergency cases had not been
changed by the hotel management for almost two
years and was known by no less than 16 of the
current employees and an unclear number of former
employees. Because of earlier thefts from hotel
rooms, police had already urged the hotel manager
to increase safety standards.

Dismissing the hotel's appeal, the Austrian Supreme
Court upheld the judgments of the lower courts,
holding the hotel company liable for the theft: As
guests of a 4 star hotel who had explicitly asked for
a way to safely store their valuables, they could
have expected that an emergency code would not
be known to a vast number of current and former
employees. As regards potential contributory negli-
gence of the plaintiffs who – as the hotel stated –
had not mentioned the extraordinary value of the
items to be stored, the Supreme Court held that the
hotel had not explained which saftey measures
would have been taken if the actual value had been
known. Thus there was no causal conncetion
between the potential failure and the damage.
(Supreme Court decision 1 Ob 119/11 of July 21,
2011)

(Source: IFTTA News, September 2011)

Walsh v Koninklijke Luchtvaart
Maatschappij N.V. (SDNY Sept.
12, 2011)

The plaintiff tripped over a metal bar and fell in a
departure gate seating area while walking to join a
line of persons waiting to board a flight from
Amsterdam to New York. The court made a prelimi-
nary ruling that a reasonable jury could conclude
the plaintiff was injured while ‘embarking’ because
the incident occurred while the airline was ‘exercis-
ing control’ over the plaintiff. The court reasoned
that the airline had control over the plaintiff
because the trip and fall took place in the departure
gate seating area and while the plaintiff was
walking to join a line in response to the airline’s
boarding announcements.

(Source: www.nvflyer.com).

Advertising Standards Authority.
TUI UK Ltd 

The website for First Choice, seen in January 2011,
included an entry for the Tropicana Sea Beach
Splash Resort, Sharm El Sheikh. Text stated "How do
you go about improving on a hotel that's already
got huge bedrooms with air-con and satellite TVs?
How do you get better than being seconds from the
beach? Answer - you build a waterpark next door
and then give guests unlimited access to it. It's
exactly what they've done at the Tropicana Sea
Beach, where you'll now find all sorts of slides and
chutes that rack up full marks on our Splash-O-
Meter. In terms of white knuckles, get ready for
speed and bowl slides, a twister, black hole and the
fearsome Sting Ray. And on a calmer note, you're
looking at a family slide, wave pool and lazy river, as
well as an area just for kids".

The complainant, who had booked a holiday at the
resort and subsequently found that the waterpark
was not yet completed, challenged whether the ad
was misleading.
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First Choice said the waterpark should have been
completed in time for the first summer 2011
holidays and so they believed the phrase "you build
a waterpark next door …" was accurate at the time
of going to print. They said it had been unforesee-
able, however, that civil unrest in Egypt early in the
year would delay delivery of building supplies and
the construction work. They said that when a
holiday was going to be affected by, for example,
major building works, the ABTA Code of Conduct
required them to continue with a customer's
holiday, cancel and refund it, or transfer it. They said
those three options would have had been offered to
the complainant. For customers booking holidays,
they said their website and retail booking systems
warned before a transactional decision was made
that the waterpark was unavailable. They believed it
was standard practice in the travel industry to
advertise hotels or hotel features that were in the
process of being built if they were expected to be
ready for the period they were advertised for. They
supplied a page from the hotel's own website which
showed the slides as already available for use.

The complaint was upheld. The ASA noted that the
waterpark was advertised with the expectation that
it would be complete in time for the first holidays of
the season but, because of circumstances that arose
subsequently, that turned out not to be the case.
The ASA also noted the system First Choice had put
in place to warn customers when booking holidays
that the waterpark would not be available until a
certain date. The ASA noted, however, that the
complainant, who had booked her holiday before
the issues that delayed construction had arisen,
would not have received that warning at the time of

booking. The ASA considered the ad the
complainant had seen, which featured photographs
of what appeared to be the waterpark in operation
at the hotel and which gave no indication that it
was under construction for summer 2011, gave the
impression that the waterpark was already up and
running. The ASA accepted that First Choice would
not have been able to foresee the events that led to
the delays in construction but noted that the ad did
not correct the impression (by stating, for example,
that it was under construction for summer 2011 or
that the photographs were of similar facilities
elsewhere) that the waterpark was not already up
and running. Because the ASA considered the ad
suggested the waterpark was already up and
running when that was not the case, they concluded
that the ad was misleading.

(Source: ASA, September 2011)

IFTTA Europe Workshop

The International Forum of Travel and Tourism
Advocates is organising a workshop in Rostock from
17-20 April 2012. Details can be found on the IFTTA
website at www.iftta.info. The event is being hosted
by Klaus Tonner and Uta Stenzel.

The main topics are:

• The proposal for a new Package Travel Directive

• New developments in EU passengers' rights

• EU national reports on recent developments in
Travel and Tourism Law.
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