
Civil Aviation Authority

UK holidaymakers looking to book a foreign break
this winter can make sure they’re not hit by any
surprise extra costs, by using the UK Civil Aviation
Authority’s newly updated airline fees and charges
comparison table.

The online tool allows passengers to compare the
optional fees and charges applied by the top 21
airlines operating in the UK. It includes information
on how much airlines charge passengers for check-
ing in luggage, reserved seating and a host of other
services that passengers may have to pay for on top
of the headline ticket price. Details of any credit and
debit card charges that may apply are also included.

Originally launched earlier this year, the table has
been updated following a comprehensive review and
now includes the latest information available from
the most-used airlines in the UK.

The fees and charges comparison table is available
from the CAA’s Passenger Portal, which also includes
a range of additional advice for passengers to use
before they fly, on board the aircraft and after they
return from their trip.

Where fees and charges are not optional extras but
unavoidable e.g. air passenger duty, they must by
law be included in the price of the ticket at the start
of the booking process and therefore clear to
consumers.

(Source: CAA, 7 November 2012)

CAA and OFT. Consultation on
consumer rights guidance for
travel sector

Holidaymakers booking in the UK should have access
to fair, clear and transparent information at the
right time according to draft guidance for travel
agents, tour operators and price comparison
websites published for consultation by the UK Civil
Aviation Authority (CAA) and the Office of Fair
Trading (OFT).

The joint guidance covers both aviation specific and
general consumer protection legislation. This new
draft guidance has been designed to help the travel
sector comply with the regulations and raise aware-
ness of its legal responsibilities. Two versions of the
draft guidance have been developed: an in-depth
guidance document; and also a shorter version for
quick and easy reference which sets out key require-
ments that all businesses operating in the travel
industry should be aware of. The CAA and OFT are
seeking views on the scope and the extent to which
the detail and practical examples provided in both
versions of the guidance are useful.

The draft guidance sets out the views of the OFT and
CAA on what the law means for the travel industry,
and provides examples of practices that could
breach the law. It specifically covers the requirement
to display prices clearly and transparently up front;
to make clear which airline the customer is booking
with; to make sure optional extras are displayed on
an opt-in basis rather than pre-selected; to provide
information in a timely and accurate fashion; and
that terms and conditions must be fair and clear.
The document also details the CAA and OFT’s roles if
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the law is breached, and the approach they will take
where enforcement action is necessary.

As part of a 10-week consultation process, the CAA
and OFT will be arranging a series of roundtable
meetings with industry to take their views on both
versions of the guidance. The final version will then
be published in early 2013, after which time the
CAA and the OFT will commence a review of compli-
ance in the sector and look at whether enforcement
action is necessary to ensure the requirements are
being met.

This draft guidance has been developed separately
from the CAA’s guidance to industry on the use of
the ATOL certificate but both are consistent with the
legal obligations of businesses and the CAA’s view
that consumers must have access to clear informa-
tion about the services they are purchasing,
including price, relevant conditions and financial
protection.

• The guidance covers the Consumer Protection
from Unfair Trading Regulations, the Unfair
Terms in Consumer Contracts Regulations, the
Air Services Regulation, the Carrier Identity
Regulation and the E-Commerce Regulation.

• Both the CAA and OFT have enforcement powers
for the regulations set out in the guidance. The
CAA and the OFT would have regard to their
published prioritisation principles before taking
enforcement action.

• The guidance documents and information on
how to respond to the consultation can be
found on the CAA’s and OFT’s websites

(Source: OFT, 19 November 2012)

European Court of Justice. Pedro
Espada Sánchez and Others v
Iberia Líneas Aéreas de España
SA Case C-410/11

A passenger can claim compensation from an air
carrier for the loss of his belongings if they are in
baggage checked in the name of another passenger

on the same flight. It is for the passengers
concerned to prove that the lost baggage did in fact
contain their belongings.

The Montreal Convention provides that an air carrier
must pay compensation to each passenger, limited
to 1,131 Special Drawing Rights (‘SDRs’) per passen-
ger, in the event of the loss of his baggage during a
flight operated by the carrier or while the baggage
was in the carrier’s charge. The carrier must provide
passengers with an identification tag for each piece
of checked baggage.

On 1 August 2008, Mr Espada Sánchez, Ms Oviedo
Gonzáles and their two children, both minors,
boarded a flight from Barcelona to Paris operated by
Iberia. The baggage of that family of four had been
packed into two suitcases which were lost during
the flight and have not been recovered. Accordingly,
the four passengers seek damages from Iberia in the
amount of €4,400, corresponding to 4,000 SDR
(1,000 SDR per passenger – the limit at the time of
the claim).

The Spanish court hearing the case on appeal asked
the Court of Justice whether an air carrier is
required to compensate only passengers in receipt of
baggage identification tags or whether it must also
compensate a passenger who claims compensation
for the loss of baggage checked in in another
passenger’s name.

In its judgment the Court stated that a passenger
may claim compensation from an air carrier for the
loss of items belonging to him which were in
baggage checked in in the name of another passen-
ger. Consequently, not only a passenger who has
checked in his own baggage in person, but also a
passenger whose items were placed in the baggage
checked in by another passenger on the same flight,
must be compensated. It will be for the passengers
concerned to prove, subject to review by the
national court, that items belonging to them had in
fact been in baggage checked in in the name of
another passenger on the same flight. In that
connection, the national court may take into
account the fact that those passengers are members
of the same family, that they bought their tickets
together or that they checked in at the same time.
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The Court also stated that that interpretation
cannot be called in question by the fact that air
carriers must provide passengers with a baggage
identification tag for each piece of checked
baggage. The Montreal Convention merely places air
carriers under an obligation to ensure that checked
baggage is identifiable, which does not mean that
the right to compensation in the event of loss of
baggage applies only to passengers who have
checked in one or more pieces of baggage.

That conclusion is supported, moreover, by the
objectives pursued by the Montreal Convention,
which seeks to ensure protection of the interests of
consumers in international carriage by air and to
make available to them equitable compensation
based on the principle of restitution. 

European Court of Justice. 
Joan Cuadrench Moré v
Koninklijke Luchtvaart
Maatschappij NV Case C-139/11

The time-limits for bringing actions for compensa-
tion for flight cancellation are determined in
accordance with the national rules of each Member
State EU law affords air passengers a right to
compensation according to the distance and desti-
nation of their cancelled flight, unless the
cancellation is caused by extraordinary circum-
stances, that is circumstances which could not have
been avoided even if all reasonable measures had
been taken by the carrier. Passengers may rely on
that right before the national courts. However, the
European legislation does not specify any time-limit
for bringing actions for compensation.

Mr Cuadrench Moré purchased a ticket from the
airline KLM for a flight from Shanghai to Barcelona
scheduled for 20 December 2005. Since that flight
was cancelled, he was forced to travel the following
day with another airline, via Munich.

On 27 February 2009 – more than three years later –
Mr Cuadrench Moré brought an action before the

Spanish Courts against KLM claiming €2,990
together with interest and costs, by way of compen-
sation for the damage sustained as a result of the
cancellation of his flight. In that regard, KLM
contended that the action was time-barred, on the
ground that the two-year period specified in the
Warsaw and Montreal Conventions within which
actions for damages against air carriers must be
brought had expired.

In those circumstances, the Audiencia Provincial de
Barcelona (Provincial Court, Barcelona, Spain),
hearing the case, asked the Court of Justice whether
the time-limits for bringing actions for compensa-
tion under EU law are determined by the Montreal
Convention or in accordance with some other provi-
sion, in particular the rules of each Member State
on the limitation of actions.

In its judgment the Court held that the time-limits
for bringing actions for compensation for flight
cancellation under European Union law are deter-
mined in accordance with the rules of each Member
State on the limitation of actions. In that regard, the
Court noted that, in the absence of provisions of EU
law on the matter, it is for the domestic legal system
of each Member State to lay down the detailed
procedural rules governing actions for safeguarding
rights which individuals derive from EU law.
However, those procedural rules must observe the
principles of effectiveness and equivalence in
relation to the procedural rules laid down by
national law in respect of similar situations.

The Court also held that that finding cannot be
called into question by the provisions of the Warsaw
and Montreal Conventions, because the compensa-
tion measure laid down by Regulation No 261/2004
falls outside their scope, while remaining additional
to the system for damages laid down by them. EU
law establishes an independent system to redress, in
a standardised and immediate manner, the damage
caused by the inconvenience to which flight delays
and cancellations give rise, which operates at an
earlier stage than the Warsaw and Montreal
Conventions.



European Court of Justice.
Reference for a preliminary
ruling. J Sebastian Guevara
Kamm v TAM Airlines S.A. / TAM
Linhas Aéreas S.A. (Case C-
316/12)

Question referred

Is Article 2(j) of Regulation (EC) No 261/2004 to be
interpreted, with regard to the ‘reasonable grounds’
mentioned therein, to the effect that ‘reasonable
grounds’ can only be grounds pertaining to the
person of the passenger which jeopardise the safety
of air transport or of other passengers or which
affect other public or contractual interests, or can
‘reasonable grounds’ also be other grounds not
pertaining to the person of the passenger, in partic-
ular cases of force majeure?

European Court of Justice.
Reference for a preliminary.
Helmut Butz, Christel Bachman-
Butz, Frederike Butz v Société
Air France S.A. (Case C-212/12)

Question referred

Is a passenger entitled to compensation under
Article 7 of Regulation (EC) No 261/2004 if the first
flight is delayed by a period of time which falls
within the limit defined in Article 6(1) of Regulation
(EC) No 261/2004, but the connecting flight is
delayed by a period of time which exceeds that limit
and arrives at the place of final destination at least
three hours after the scheduled time of arrival?

European Court of Justice.
Reference for a preliminary
ruling. Eva-Marie Brännström
and Rune Brännström v Ryanair
Holdings plc. (Case C-150/12)

Questions referred

Does the carrier’s liability for damage caused by
delay under Article 19 of the Montreal Convention
also include cases where the passengers’ arrival at
the destination is delayed as a result of non-opera-
tion of a flight? Does any importance attach to the
stage at which the flight was cancelled, for example,
after check-in?

Can a technical problem with the airport, which
alone or together with weather conditions makes
landing impossible, constitute an ‘extraordinary
circumstance’ under Article 5(3) of Regulation (EC)
No 261/2004? Can the assessment of what consti-
tutes such a circumstance be affected by the fact
that the airline was already aware of the technical
problem?

If the answer to the first question in point 2 is in the
affirmative, what measures must the airline take in
order to avoid the obligation to pay compensation
under Article 5(3) of the regulation?

Can the airline be required, and if so on what condi-
tions and to what extent, to have extra resources in
the form of, for example, aircraft or crew available
to operate a flight which would otherwise have had
to be cancelled, or in order to be able to operate a
flight in the place of a flight which has been
cancelled?

Can an airline be required to offer passengers re-
routing under Article 8(1)(b) [of the regulation]? In
that case what is the obligation as regards carriage,
for example, in respect of time of departure and the
use of other carriers?

If the answer to the question in point 1 is in the
affirmative, is there any difference between the
measures which an airline must take to avoid the
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obligation to pay compensation under Article 5(3) of
the regulation and the measures which it must take
to avoid liability for damage under Article 19 of the
Montreal Convention?

European Court of Justice.
Reference for a preliminary
ruling. Ekkerhard Schauß v
Transportes Aéreos Portugueses
S.A. (Case C-437/11)

Question referred

Does a passenger have a right to compensation
under Article 7 of Regulation (EC) No 261/2004 in
the case where departure was delayed for a period
of time less than the limits specified in Article 6(1)
of that regulation, but arrival at the final destina-
tion was at least three hours later than the
scheduled arrival time?

US Department of Transportation

The US Department of Transportation (DOT) has
assessed a $150,000 penalty against the online
ticket agent Airtrade for failing to properly disclose
to consumers when flights were being operated
under a code-sharing arrangement and ordered the
company to cease and desist from future violations.
It was Airtrade’s second violation of the code-share
disclosure rule in the past two years.

Under code-sharing, an airline will sell tickets on
flights that use its designator code but are operated
by a separate airline. The DOT’s rule requires airlines
and ticket agents to disclose to consumers, before
they book a flight, if the flight is operated under a
code-sharing arrangement. The disclosure must
include the corporate name of the transporting
carrier and any other name under which the flight is
offered to the public. When tickets are purchased on
the internet, code-share information must be easily
viewable on the first display of a website following a
search for flights corresponding to a desired itinerary.

In a consent order issued on April 26, 2011, the
Department assessed a $50,000 penalty against
Airtrade for violating the code-share disclosure rule
on its Internet web site. At that time, the company
appeared to have corrected its web site to comply
with the rule. However, a follow-up investigation by
DOT’s Aviation Enforcement Office found that, for a
period of time after the first violation, Airtrade once
again failed to properly disclose code-sharing
arrangements when advertising code-share flights
operated on behalf of a major air carrier by a
regional air carrier. Airtrade did not display the
corporate names of the transporting carriers or any
other names under which those flights were sold to
the public during the flight selection and booking
process. As a result, consumers were unable to
immediately learn the identity of the airline that
would actually operate the aircraft on which they
would be flying.

(Source: DOT, 30 November 2012)

US Department of Transportation

The DOT has fined Air France $85,000 for violating
the department’s full-fare advertising rules and
ordered the carrier to cease and desist from further
violations.

DOT’s Aviation Enforcement Office found that Air
France violated the Department’s price advertising
rule that requires carriers to inform consumers of
the total price, including all taxes and fees.
Although Air France promised to redeem loyalty
programme miles for tickets, it initially hid from
frequent fliers the monetary amount that they were
still required to pay which covered not only govern-
ment taxes, but also substantial fees Air France
chose to label as “fuel surcharges” that were
included under a heading described as “taxes.” Those
fees could amount to more than half the price of
certain purchased coach tickets. This was unfair and
misleading to consumers.

The penalty follows a notice issued by the
Enforcement Office on February 21, 2012, reminding
carriers that if they choose to provide a description
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of taxes and carrier-imposed fees, that description
must be accurate and must distinguish between
taxes and government-imposed fees on the one
hand and carrier-imposed fees on the other.    

(Source: DOT, 1 November 2012)

US Federal Trade Commission 

The Federal Trade Commission has warned 22 hotel
operators that their online reservation sites may
violate the law by providing a deceptively low
estimate of what consumers can expect to pay for
their hotel rooms.

The warning letters cited consumer complaints that
surfaced at a recent conference the FTC held on
“drip pricing,” a pricing technique in which firms
advertise only part of a product’s price and reveal
other charges as the customer goes through the
buying process. According to the FTC letters, “One
common complaint consumers raised involved
mandatory fees hotels charge for amenities such as
newspapers, use of onsite exercise or pool facilities,
or internet access, sometimes referred to as ‘resort
fees.’ These mandatory fees can be as high as $30
per night, a sum that could certainly affect
consumer purchasing decisions.” The warning letters
also state that consumers often did not know they
would be required to pay resort fees in addition to
the quoted hotel rate.

The letters strongly encourage the companies to
review their websites and ensure that their ads do
not misrepresent the total price consumers can
expect to pay. 

(Source: FTC, 28 November 2012)

Commission for Aviation
Regulation, Ireland

The CAR has released a Report on Air Passenger
Rights Complaints for the the period 1st January to
30th June 2012 

The Commission received 1562 queries during the
six month period from 1st January to the 30th June
2012. This figure represents a 28% drop in the
number of queries received during the same period
in 2011. This drop in numbers may be attributable to
the absence of widespread flight disruption across
Europe during late 2011 or early 2012.

Of the 1562 queries received, 1233 related to an
assortment of baggage, pricing, safety and air
carrier policy issues. The Commission responded to
each of these queries individually referring passen-
gers to the appropriate bodies where possible. The
remaining 329 queries constituted valid complaints
under Regulation 261/2004 and therefore required
investigation by the appropriate national enforce-
ment body. 185 were within the jurisdiction of the
CAR, the remainder were referred to other National
Enforcement Bodies. 

Of these 185 complaints, 175 have been concluded.

• In 24 cases, the air carrier paid compensation. 
• In 38 cases the air carrier successfully demon-

strated that ‘extraordinary circumstances’
existed and that all reasonable measures to
avoid the cancellation/ delay were taken. 

• In 23 cases the passengers received either a
refund of the cost of their ticket (where appro-
priate) or reimbursement of expenses incurred
as a result of the air carrier’s failure to provide
the care and assistance set out in Article 9 of
the Regulation. 

• In 103 cases the complaint was either
withdrawn, resolved directly with the air carrier
or the infringement was such that no individual
redress could be obtained for the passenger

The Commission is continuing to investigate and
conclude the remaining 10 cases

(Source: CAR, 29th November 2012)
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Dept of Infrastructure and
Transport, Australia

New legislation significantly increasing the payout
available to air accident victims on domestic flights
has been passed by the Australian Parliament.

The Aviation Legislation Amendment (Liability and
Insurance) Bill 2012 increases the cap on payouts
from $500,000 to $725,000.

This reform means the cap which has not been
adjusted since 1994 reflects current costs, rather
than those of nearly two decades ago.

The liability of the airline is strict, meaning there is
no requirement for air accident victims to prove
fault. Accident victims and their families will be able
to obtain compensation swiftly, with minimal legal
fees, irrespective of whether the airline was to
blame for the injuries.

The changes to the compensation laws will move
Australia closer into line with international practices
established under the Montreal Convention and
implemented by over 100 countries around the
world.

(Source: Department of Infrastructure and Transport, 

27 November 2012)

Canadian Transportation Agency

Sampa Shetty filed a complaint with the Canadian
Transportation Agency (Agency) concerning Air
Canada’s refusal to reimburse clothing purchases she
made related to a baggage delay while travelling
from Toronto to Timmins, Ontario.

The issue was whether Air Canada properly applies
the terms and conditions set out in its Domestic
Passenger General Rules Tariff No. CDGR-1 (Tariff)
relating to baggage liability as required by subsec-
tion 67(3) of the Canada Transportation Act, S.C.,
1996, c. 10, as amended (CTA).

On October 3, 2011, Mrs Shetty had travelled with
Air Canada from Toronto to Timmins on Flight
AC7833. She arrived in Timmins at approximately

12:30 a.m. on October 4, 2011. As her baggage was
missing, Air Canada provided Mrs Shetty with a
Delayed Baggage Tracing form with a tracking
number to allow her to follow up on the status of
her missing baggage. Her baggage was delivered to
her hotel at approximately 2:00 p.m. on October 4,
2011.

Mrs Shetty purchased replacement items valued at
$800.52, and requested compensation from Air
Canada for that amount. In support of her claim for
compensation, she provided the Agency with a copy
of the receipts for her purchases. In response, Air
Canada provided her with compensation of $100.

Mrs Shetty submitted that she went to Timmins to
attend daily meetings related to her work and an
evening dinner on October 4, 2011. She advised that
when she arrived at her hotel after midnight on
October 4, 2011, she did not have her baggage as it
did not arrive with her in Timmins. She contended
that in the morning, she waited until 9:00 a.m.,
hoping that her baggage would arrive, before going
to the nearest drugstore to purchase some toiletries.
Mrs Shetty added that when she returned to her
hotel at around 9:45 a.m., and discovered that her
baggage had still not arrived, she cancelled and
rescheduled her morning appointments and headed
to a store to shop for clothes and makeup products.
Mrs Shetty asserted that she had to get clothes for
her afternoon appointments and evening dinner and
adds that she only bought the clothing that was
suitable for these events. Mrs Shetty maintained
that after shopping, she did not go back to the hotel
as she had to rush to her appointments, and that
she did not arrive at her hotel until 10:00 p.m.

Air Canada submitted that it is not its responsibility
to bear the expense of Mrs Shetty’s decision to
purchase non-essential products and an unreason-
able amount of clothing considering the amount of
time her baggage was delayed. Air Canada asserted
that, in law, plaintiffs have the obligation to
mitigate their damages and to take reasonable steps
to minimise their costs. Air Canada argued that the
conditions for reimbursement of interim out-of-
pocket expenses in the case of delayed baggage, as
set out in Rule 230AC of the Tariff, remain subject



to the general principles of law, such as a plaintiff’s
obligation to mitigate damages suffered. In this
regard, Air Canada submitted that Mrs Shetty did
not take reasonable steps to mitigate her damages
as within a period of 12 hours, she spent a total of
$800.52. Air Canada also noted that, given the time
she received her baggage, Mrs Shetty could have
returned the items which she had purchased.

Air Canada submitted that although it did not
contravene its Tariff, as a gesture of goodwill, it is
ready to give Mrs Shetty $200, in addition to the
$100 it gave her in November 2011. Air Canada
maintained that $300 covers reasonable expenses
incurred.

Mrs Shetty advised that if she had been assured that
her baggage would be delivered to her at 2:00 p.m.
on October 4, 2011, she would not have bought
dinner clothes, a night dress and sweat pants. She
adds that as she was not sure if she was going to get
her baggage the same day or in 10 days, she had to
purchase at least a night dress, and pants to go out.

The Agency noted that Tariff Rule 230AC, which sets
out Air Canada’s liability for baggage, provides that
liability for loss of, damage to, or the delay in deliv-
ery of baggage shall not be more than $1,500,
unless a higher value is declared in advance and the
applicable charges are paid.

Mrs Shetty submitted a claim totalling $800.52,
which included expenditures for clothes to attend
daily appointments and an evening dinner, as well as
toiletries, hair care and skin care products. The
Agency noted that Mrs Shetty provided evidence to
support the purchase of the items.

The Agency was of the opinion that what is reason-
able in one circumstance may not be in another.
Each situation must be evaluated on its own merits
in light of the specific circumstances of the case.
The Agency was of the opinion that, in the circum-
stances, Mrs Shetty provided a reasonable
explanation for the purchases she made. The Agency
accepted that at the time she went shopping to buy
replacement items, Mrs Shetty could not be certain
when she would get her baggage back.

The Agency did not accept Air Canada’s argument
that Mrs Shetty purchased non-essential products
and an unreasonable amount of clothing consider-
ing the amount of time her baggage was delayed. In
this regard, the Agency was satisfied that Mrs Shetty
mitigated her damages by limiting her expenses to
replacement clothing for the appointments she had
in the afternoon and for the dinner she had to
attend in the evening. Therefore, the Agency found
that Mrs Shetty’s expenditures of $800.52 repre-
sented a reasonable interim expense. The Agency
noted that Air Canada has already provided Mrs
Shetty with compensation of $100.

The Agency, pursuant to paragraph 67.1(b) of the
CTA, ordered Air Canada, within 30 days of the date
of the Decision, to compensate Mrs Shetty an
amount of $700.52 and to advise the Agency when
Air Canada has compensated Mrs Shetty.

(Source: CTA, September 10, 2012)

Giuffre v Delta Air Lines, Inc

No. 10-cv-1462 (DLI) (MDG). United
States District Court, E.D. New York.
September 11, 2012.

On August 3, 2009 the plaintiffs were scheduled to
take a flight from John F. Kennedy International
Airport (“JFK”) in Queens, New York to Orlando,
Florida, departing at 8:15 a.m. They arrived at JFK at
7:00 a.m. and entered a curbside check-in line at
approximately 7:06 a.m. When the Plaintiffs entered
the line, there were two or three people in front of
them and they did not reach the front of the line
until 7:19 a.m. Upon reaching the counter, the
curbside check-in agent informed the plaintiffs that
they would not be able to check-in with baggage
because it was less than one hour before their 8:15
a.m. flight. 

The defendant argued that the plaintiffs are not
entitled to denied boarding compensation pursuant
to 14 C.F.R. Part 250 because the regulation only
provides a remedy to customers who are “bumped”
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from an overbooked flight. According to the defen-
dant, the rule did not apply to the plaintiffs because
it is undisputed that they were not allowed to board
their flight because they were late, not because the
flight was overbooked. The plaintiffs responded that
the defendant’s interpretation of the regulation was
too narrow and that the United States Department
of Transportation (“DOT”) had consistently taken the
position that 14 C.F.R. Part 250 applies to any
passenger who arrives in a check-in line before an
airlines’ stated cutoff time and is not allowed to
board the flight because they did not reach the
counter before the cutoff. 

It was held however that the plain language of the
denied boarding compensation rule only covers
customers who had reserved a seat on an airplane,
but were denied boarding because the flight had
been oversold. The section of the regulation that
governs compensation provides that airlines “shall
pay compensation in interstate air transportation to
passengers who are denied boarding involuntarily
from an oversold flight.” 14 C.F.R. § 250.5(a).

Advertising Standards Authority:
Kayak Software Corporation

A TV ad for an online holiday website featured an
operating theatre where a surgeon was conducting
brain surgery. The surgeon said, “Let’s see what we
got here” and began to operate on the patient’s
brain.

The patient had a laptop on his lap and as the
surgeon poked around the patient’s brain, he lifted
his hands and began to type on the laptop. A nurse
then said to the surgeon, “This is completely unethi-
cal” to which he replied, “My hours are unethical; I
don’t have time to sit around searching tonnes of
travel sites looking for flights and hotels.” The nurse
replied, “Just use Kayak. It compares hundreds of
travel sites in seconds” and the surgeon replied
sarcastically, “Well, I guess you’re the brains of this
operation”. The surgeon then moved the patient’s
arms as if he were punching the nurse; he then
lifted the patient’s arm and high-fived him. A voice-

over stated, “Go to Kayak.co.uk and you could save
up to 20% on your next flight. Kayak. Search one
and done.”

The ASA received 441 complaints.

1. A number of complainants challenged whether
the theme of the ad was offensive.

2. Some complainants, which included people who
either themselves or had family members who
were about to undergo or had undergone brain
surgery and people who had lost family
members to brain tumours and other neurologi-
cal conditions, challenged whether the ad was
distressing and deeply upsetting.

3. Twenty-five complainants, who were concerned
that the ad could be distressing to children,
challenged whether it was appropriate for
broadcast during the day when children might
be watching.

4. Sixteen complainants challenged whether the
ad was offensive because it was insulting to
surgeons and the medical profession in general.

Kayak said they chose humour in their ads for a
number of reasons and acknowledged that humour
could offend at times. They said they tested their
advertising for clarity, entertainment value and
acceptability but they did not see any abnormal
research findings for the ad.

Kayak believed the ad was so obviously a parody
that it was not offensive. It portrayed a situation
that was completely absurd in an attempt to make a
point about the misguided lengths to find travel
deals when, instead, they could have contacted
Kayak. They said it neither intended to portray real-
life drama nor to prey on fear or anxiety. They said
the response they had to the ad was overwhelmingly
positive including positive comments from those
who had undergone brain surgery.

Kayak said although the ad was aired during times
when children might be watching television, they
did not target children nor did they believe that the
ad ran during any children’s programming.

Clearcast agreed with Kayak’s comments. They felt
the ad was a very obvious parody and was much too
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far removed from real life to cause widespread
offence. They said the ad was not intended to
portray a real life event and that instead, it
portrayed a completely absurd and exaggerated
situation. For those reasons, they did not apply a
timing restriction.

The first complaint was not upheld. The ASA noted
the ad depicted the surgeon’s desperation at having
insufficient time to search for his holiday and that
he was prepared to behave in an unethical manner
to find his holiday, which both he and the nurse
appeared to acknowledge was inappropriate. The
ASA understood that some viewers may have found
the depiction of an operation unpleasant and the
idea of a surgeon manipulating a patient in that
way distasteful. However, the ASA considered that
most viewers were likely to understand that it was a
farcical situation which was not intended to reflect
or depict real life. They therefore concluded that the
ad was unlikely to cause widespread offence.

The second complaint was upheld. Although the ad
was an unrealistic portrayal of what happened
during an operation, the ASA considered that for
those viewers who had either personally experienced
brain surgery, had family members who had under-
gone or were about to undergo that type of surgery
the theme was likely to provoke a strong reaction.

The surgeon appeared to be taking advantage of a
patient’s immobility, while undergoing a serious
major operation, by using him to search for a
holiday. The ASA considered the ad’s treatment of a
serious and delicate medical procedure could be
seen as flippant, and as such, the theme of the ad
was likely to be difficult to watch for those viewers
who had been affected by brain surgery in some
way. Although the ASA understood the ad was
intended to be a humorous depiction of someone
pressed for time searching for a holiday, the ASA
noted a number of complainants had found it
distressing and some had found it sickening and
deeply offensive because of their personal experi-

ence. The ASA considered the ad’s flippant treat-
ment of a serious and recognisably real situation
was likely to cause distress and serious offence to
those viewers who had been affected by the type of
operation depicted in the ad. The ASA considered
the ad was likely to cause distress without justifiable
reason and serious offence to some viewers and
therefore concluded it breached the Code.

The third complaint was not upheld. Clearcast did
not apply a scheduling restriction which meant the
ad could be shown at any time, including children’s
programmes; some complainants reported seeing
the ad during the children’s programme, “Peppa Pig”.
The ASA considered, however, that younger children
were unlikely to understand the scenario or that the
surgeon was using a helpless patient to search the
internet for cheap holidays. While the scene where
the surgeon inserted the probes into the patient’s
brain was found unpleasant by some older viewers,
the ASA considered that it was unlikely to cause
distress to younger children. The ASA also consid-
ered that while it was possible that older children
might understand the intended comic effect of the
scenario, they were unlikely to interpret the ad as
being a realistic scenario of what happened during a
surgical operation. The ASA therefore concluded
that the ad was unlikely to cause harm to those
children who saw the ad and was not inappropri-
ately scheduled.

The fourth complaint was not upheld. The ASA
noted the viewers’ concerns that the scenario was
insulting to surgeons and the medical profession
generally. However, the nurse told the surgeon that
his behaviour, was unethical, which the surgeon
appeared to acknowledge. The ASA considered
viewers would understand the comic intention and
that it was not a realistic portrayal of an operation
and was unlikely to damage the reputation of
doctors or the medical profession.

(Source: ASA, 28 November 2012)
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Advertising Standards Authority:
Sirowek S.L.

A press ad for a festival, seen in TNT Magazine,
stated “ALL INCLUSIVE FESTIVAL WITH BOOZE FOR
£40 OKTOBERFEST BECAUSE DRUNK GIRLS ROOT
MORE, AND DRUNK GUYS DON’T BLOW SO QUICKLY.
Join Stoke at Oktoberfest this year because we
include more than the other guys… increasing your
saliva swapping, and flag collecting … All washed
down with OUR FAMOUS OPEN BAR of beer and
sangria, for only 5€ extra a day, why the bloody hell
wouldn’t you want to party with us”.

1. Four complainants objected that the claim
“Because drunk girls root more, and drunk guys
don’t blow so quickly” was irresponsible and
offensive.

2. Two complainants objected that the ad was
irresponsible and offensive, because it presented
women as sexual objects.

3. One complainant challenged whether the ad
was irresponsible, because it linked sexual activ-
ity with alcohol consumption.

4. The ASA challenged whether the sales promo-
tion was irresponsible, because it encouraged
the excessive consumption of alcohol.

Stoke Travel apologised that they had caused
offence and provided their assurance that the ad
would not be published again in future. They said
they provided party, festival and surf experiences for
young adults and advertised with TNT Magazine
because their publications reached young adult
travellers living or passing through the UK, who
were their target audience. They believed that the
ad appealed to their clientele and was an honest
representation of what young people did on holiday.

TNT Magazine said their magazine was a fun
magazine, targeted at fun-seeking travellers 18 to
35 years of age and that the ad was deemed suitable
for this audience because it was amusing and had a
tongue-in-cheek message. They believed the ad
would not cause offence to their readers who were
familiar with the style of the magazine. They said as
soon as they were made aware of the complaints,
they removed the ad from future publications.

The first complaint was upheld. The ASA welcomed
the assurance from Stoke Travel and TNT Magazine
that the ad would not appear again. The ASA
acknowledged that “root” and “blow” could be used
as sexual slang and considered that readers would
understand the claim “Because drunk girls root
more, and drunk guys don’t blow so quickly” to
mean that being drunk resulted in more, easier to
obtain or prolonged sex. The ASA considered this
message was communicated in a direct and casual
manner that implied that alcohol could enhance
sexual activity and, in that context, was irresponsi-
ble and likely to cause serious or widespread offence
to readers of the magazine. The ASA therefore
concluded that the claim breached the Code.

The second complaint was upheld. The ASA consid-
ered readers were likely to interpret the claim “…
drunk girls root more” to mean that drunk girls had
more sex, or were easier to engage in sexual activity.
The ASA considered this message was communicated
in a direct and casual manner that was likely to be
interpreted as condoning or encouraging excessive
drinking for the purpose of having sex and, in the
context of presenting women as sexual objects, was
irresponsible and likely to cause serious or widespread
offence to readers of the magazine. The ASA there-
fore concluded that the claim breached the Code.

The third complaint was upheld. The ad stated “ALL
INCLUSIVE FESTIVAL WITH BOOZE FOR £40 …
BECAUSE DRUNK GIRLS ROOT MORE, AND DRUNK
GUYS DON’T BLOW SO QUICKLY … increasing your
saliva swapping … All washed down with OUR
FAMOUS OPEN BAR of beer and sangria, for only 5€
extra a day …”. Because the ad linked sexual activity
with alcohol consumption it was irresponsible and
therefore breached the Code.

The fourth complaint was upheld. The ad stated “ALL
INCLUSIVE FESTIVAL WITH BOOZE FOR £40” and “All
washed down with OUR FAMOUS OPEN BAR of beer
and sangria, for only 5€ extra a day …”. The ASA
considered these claims encouraged the excessive
consumption of alcohol and, because the ad
included the sales promotion, concluded that it was
irresponsible and breached the Code.

(Source: ASA, 10 October 2012)
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Advertising Standards Authority:
Ryanair Ltd

A national press ad, for an airline, viewed on 10
February 2012, was headed “MALMÖ WITH RYANAIR
from £14.99 one way”. Text within the footnote
stated “Book until midnight 13.02.12. Travel days:
Mon-Thurs. Travel in Apr. Subject to availability.
Terms and conditions apply, see Ryanair.com for
details. Fares exclude optional fees/charges. Flights
from London (Stansted)”.

A complainant challenged whether the price was
misleading, because they understood that customers
paying with a non-Ryanair credit or debit card
would be charged an additional fee and the only
way to avoid the charge was to pay with a Ryanair
payment card, which consumers had to pay for.

Ryanair said the advertised fare was available to all
consumers who chose to avoid optional fees and
charges and said the footnote made that clear. They
said that, depending on their country of residence,
consumers could avoid paying the booking fee by
making payment using MasterCard Prepaid or
Ryanair’s Cash Passport card.

Ryanair said the initial cost of the Cash Passport was
£6, but that that was immediately redeemable
against the cost of the first flight purchased using
the card. They said the only restriction on the card
was that it was to be used within the first six
months of issue and confirmed that at the time of
their response there had been 100% uptake of the
discount voucher.

The complaint was upheld. The ASA noted the
footnote stated that the advertised fare excluded
“optional fees/charges”. The ASA also noted that the
additional fee could be avoided by those in posses-
sion of the Cash Passport, which the ASA
understood was a prepaid card that incurred an
initial cost of £6 that was redeemable against the
cost of the first flight purchased using the card.
However, the ASA noted that consumers who were
not in possession of the Cash Passport, at the point
of purchase, could not immediately purchase tickets
for the advertised price; rather they needed to apply
for the card and await delivery. The ASA were there-
fore concerned that that delay may result in
consumers being unable to obtain the advertised
price.

The ASA also understood that in order to use the
Cash Passport, consumers were required to load the
card with a minimum of £150 and that additional
charges applied to its use. The ASA considered such
details to be material information which the
consumer needed in order to make an informed
decision about the advertised price.

Because the surcharge was not avoidable at the
point of purchase, unless a consumer was already in
possession of the Cash Passport, and because, in
order to obtain the advertised price, consumers were
required to pay using the Cash Passport, which was
subject to significant conditions that the ad did not
make clear the ASA concluded that the ad breached
the Code.

(Source: ASA, 19 September 2012)
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