
Civil Aviation Authority

Following recent rulings in both the UK and
European courts, the UK Civil Aviation Authority
(CAA) has reiterated its advice to passengers
affected by flight delays and cancellations.

Passengers whose flights are delayed or cancelled
are entitled to assistance from the airline such as
food, drinks and accommodation where necessary. In
addition, passengers whose flights have been
cancelled at short notice or arrive three hours or
more later than scheduled are also entitled to claim
for compensation – unless the delay or cancellation
was outside of the airline’s control.

Information on passenger rights during delays and
cancellations, including advice on how to make a
claim for compensation to an airline is available at
www.caa.co.uk/passengers. 

(Source: CAA 31 January 2013)

Office of Fair Trading. Hong
Kong Passenger Services Case

The OFT has decided to close its investigation into
whether Cathay Pacific Airways and Virgin Atlantic
infringed competition law on the London to Hong
Kong route.

The case concerned a number of alleged contacts
between employees of the two airlines between
2002 and 2006 which it was alleged had the object
of coordinating the parties’ respective pricing
strategies regarding passenger fares through the
exchange of commercially sensitive information on
pricing and other commercial matters.

During the investigation the OFT gathered and
conducted a review of a significant body of
evidence. In 2010 the OFT sent the parties a
Statement of Objections setting out the allegations
and invited their representations. In light of the
parties’ representations, which included additional
evidence, and having carried out a number of
further investigative steps, the OFT has concluded
that there are no longer grounds for action in this
case.

(Source: OFT 14 December 2012)

Department for Transport. ATOL
Reform: Civil Aviation Act 2012

Following the passage of the new Civil Aviation Act
the Department for Transport has issued a Q&A
briefing on how it will affect the ATOL system.

“ATOL Reform – Q&A

Why are these reforms being introduced?

There have been major changes over the past 15
years or so to the market in the UK for holidays that
include a flight, particularly through the use of the
internet to arrange and sell holidays. Some of the
new ways of selling holidays did not sit easily within
the definition of a ‘package’, which used to deter-
mine if a holiday should be protected under the
ATOL scheme.

This has lead to a lack of clarity for consumers, the
travel trade and the CAA about which holidays are
ATOL protected and which are not. Out of two very
similar holidays, with the same flight or hotel, one
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may be ATOL protected, while the other may not,
depending on which businesses the holiday was
bought from or how it was put together. Consumers
may be unaware of this, or seeing that ATOL protec-
tion applies to part of their holiday, believe that it
covers all of it, leaving them out of pocket if their
travel company fails.

How do the reforms made in the Act fit in with
wider ATOL reform?

To start addressing this, the Government introduced
the Civil Aviation (Air Travel Organisers’ Licensing)
Regulations 2012 in April that brought ‘Flight-Plus’
holidays sold by tour operators and travel agents
into the ATOL scheme, and also introduced the ATOL
Certificate to provide further clarity when a holiday
or flight is protected.  

However, reforms using regulations made under the
existing powers, in section 71 of the Civil Aviation
Act 1982, can only go so far. The 2012 Act amends
the regulation-making powers in section 71 to
enable these reforms to go further in providing
greater clarity for consumers about what holidays
are ATOL protected, and also to provide a more
consistent regulatory framework for businesses
operating in this market.

What will be brought into the scheme?

The Act will allow new regulations to include the
following types of holiday which incorporate a
flight in the ATOL scheme:

i. Holidays procured on an ‘agent for the
consumer’ basis (where a business technically
buys a holiday for, rather than sells a holiday to
a customer). By organising themselves in this
way, businesses could avoid the obligation of
providing ATOL protection for their holidays.
These businesses can now be required to come
under the ATOL scheme for holidays procured
for the consumer in this way;

ii. Holidays sold by airlines. Some airlines already
voluntarily protect the package holidays they
sell under the ATOL scheme, but now all airlines

selling holidays (whether a package holiday or a
Flight-Plus holiday) can be required to do so, as
far as is consistent with EU law;

iii. Holidays procured through facilitating
businesses (businesses who may argue that they
are neither selling a holiday to a consumer nor
buying one on their behalf as an agent, but
merely ‘facilitating’ the purchase of a holiday).
The powers in the Act mean that this potential
way to avoid the ATOL scheme can now be
prevented, by requiring such holidays to be ATOL
protected. 

Who will be affected?

Travel businesses and airlines selling or procuring
holidays including a flight may be required to obtain
an ATOL licence and to protect certain holidays they
sell or procure under the ATOL scheme. Consumers
who buy such holidays may benefit from the
additional ATOL protection provided, as well as the
greater clarity about what holidays are protected. 

What do you hope to achieve by this?

The expanded regulation-making powers in the Act
would allow more holidays to be included in the
ATOL scheme and would provide even greater clarity
for consumers whilst ensuring a level regulatory
playing field for businesses selling flight-inclusive
holidays. The Government’s intention is that such a
step would only be taken following full consultation
with stakeholders including an impact assessment.

Does the Act allow for all flights sold by airlines to
be covered by the ATOL scheme?

No. The new powers do not permit all flights sold by
airlines to be protected under the ATOL scheme. It
would not be possible to do so under the ATOL
scheme unless insolvency protection for airline
passengers was required at EU level. The European
Commission are looking at this issue and we will
consider any proposals if and when they are made
by the Commission.”

(Source DfT: 19 December 2012)
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European Commission. 
DG Mobility and Transport

Regulation (EU) No 1177/2010 concerning the rights
of passengers when travelling by sea and inland
waterway became applicable on 18 December 2012.

DG Mobility and Transport has published a summary
of provisions concerning the rights of passengers
when travelling by sea and inland waterway.

“It provides for a minimum set of rights for passen-
gers travelling

• on passenger services where the port of
embarkation is situated in a Member State, 

• on passenger services operated by Union carriers
from a port situated in a third country to a port
situated in a Member State and 

• on a cruise where the port of embarkation is
situated in a Member State

The Regulation does however, not apply to certain
categories of waterborne transport services

Regulation (EU) No 1177/2010 does not preclude
passengers from claiming damages before national
courts in accordance with national law in respect of
individualised damages resulting from cancellation
or delay of transport services.

Right to information

All passengers travelling by sea or inland waterways
have the right to adequate information throughout
their travel. That right includes the right to be
informed on passenger rights and contact details of
the national enforcement bodies, and on the condi-
tions of access to transport for disabled persons and
persons with reduced mobility.

In the event of cancellation or delay in departure,
passengers have the right to be informed of the
delay or cancellation by the carrier or terminal
operator no later than 30 minutes after the sched-
uled time of departure and of the estimated
departure and arrival time as soon as that informa-
tion becomes available.

Right to non-discriminatory contract
conditions

All persons have the right not to be discriminated
against directly or indirectly  based on their nation-
ality or the place of the establishment of the carrier
or ticket vendor within the Union when purchasing
tickets of waterborne passenger transport services
and cruises. 

Right to care and assistance

In case of delays of more than 90 minutes or cancel-
lation of a passenger service or cruise, and where
reasonably possible,  passengers  shall  be offered
free of charge snacks, meals or refreshments in
reasonable relation to the waiting time.

Where the delay or cancellation of a departure
necessitates one or more additional nights of stay
for the passenger, he or she shall be offered
adequate accommodation free of charge on board
or ashore  by the carrier and transport to and from
the port terminal to the place of accommodation.
Where a carrier proves that the  cancellation or
delay is caused by weather conditions endangering
the safe operation of the ship, he is relieved of the
obligation to offer free accommodation.

The passenger is not entitled to assistance by the
carrier, if he or she was informed of the cancellation
or delay before the purchase of the ticket or where
the cancellation or delay is caused by the fault of
the passenger.

Right to re-routing and reimbursement
in case of cancellation or delay of 
departure

In case of a delay of more than 90 minutes as
compared to the scheduled time of departure or
cancellation of a passenger service, passengers have
a right to choose between

• re-routing to the final destination at no
additional cost at the earliest opportunity under
comparable conditions and



• reimbursement of the ticket price combined,
where relevant, with a  free of charge return
service at the earliest opportunity to the first
point of departure set out in the transport
contract.

Right to request partial compensation of
the ticket price in case of delay in arrival
to the final destination

Passengers may request the compensation of 25% of
the ticket price from the carrier, where the delay in
arrival to the final destination exceeds

• 1 hour in case of a scheduled journey of up to 4
hours;

• 2 hours in case of a scheduled journey of more
than 4 hours, but not exceeding 8 hours;

• 3 hours in case of a scheduled journey of more
than 8 hours, but not exceeding 24 hours; or

• 6 hours in case of a scheduled journey of more
than 24 hours.

Passengers may request the compensation of 50% of
the ticket price from the carrier, where the delay in
arrival to the final destination exceeds

• 2 hours in case of a scheduled journey of up to 4
hours;

• 4 hours in case of a scheduled journey of more
than 4 hours, but not exceeding 8 hours;

• 6 hours in case of a scheduled journey of more
than 8 hours, but not exceeding 24 hours; or

• 12 hours in case of a schedule journey of more
than 24 hours.

The carrier is however relieved of the obligation to
pay compensation to passengers in case of delay in
arrival, if he proves that the delay resulted from
weather conditions endangering the safe operation
of the ship or from extraordinary circumstances
hindering the performance of a passenger service
which could not have been reasonably avoided.

Right to submit complaints to the carri-
ers and national enforcement bodies
(NEBs)

Passengers may submit complaints to the carriers
and terminal operators within two months from the
date on which the service was performed or when it
should have been performed.

The carrier or terminal operator has to have a
complaint handling system in place. Within that
framework he has to notify the passenger within
one month of receipt of the complaint whether he
considers the complaint to be substantiated,
rejected or still considered. The carrier or terminal
operator has to provide the passenger with a final
reply within 2 months of receipt of the complaint.

Passengers may submit complaints about alleged
infringements of Regulation (EU) No 1177/2010 to
national enforcement bodies.

Enforcement of passenger rights by
NEBs and comparable mechanisms

Within Member States the designated national
enforcement bodies shall enforce the rights and
obligations set out in  Regulation  (EU) No
1177/2010 as regards passenger services and cruises
from ports situated on the territory of that Member
State and passenger services from a third country to
such ports.

Where a Member State has decided to exempt
passenger transport services covered by public
service contracts or integrated services from the
scope of application of the Regulation, it will need
to ensure that a comparable mechanism of enforce-
ment of passenger rights has been put in place.”

(Source: DG Mobility and Transport)
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European Commission. 
DG Mobility and Transport

In addition to the summary of the rights of passen-
gers when travelling by sea and inland waterway
under  Regulation (EU) No 1177/2010 DG Mobility
and Transport has also issued a similar summary of
rights under Regulation (EC) No 392/2009 on the
liability of carriers of passengers in the event of
accidents which became applicable in the EU and
EEA States on 31 December 2012.

“[The Regulation] incorporates certain provisions of
the 1974 Athens Convention (as amended by the
2002 Protocol) relating to the carriage of passengers
and their luggage by sea.

The Regulation applies to all carriers in international
carriage, including carriage between EU Member
States, and certain types of domestic carriage,
provided that:

• the ship is flying the flag of a Member State or
is registered in a Member State, or 

• the contract of carriage has been made in a
Member State , or 

• the place of departure or destination or both,
according to the contract of carriage, are in a
Member State.

It covers liability of the carrier in respect of passen-
gers, their luggage and their vehicles, as well as
mobility equipment, in the event of accidents.

This Regulation does not affect the right of carriers
to limit their liability for accidents in accordance
with the International Convention on Limitation of
Liability for Maritime Claims of 1976, as amended
by the 1996 Protocol in its up to date form. 

Accidents under the Regulation include both
‘shipping’ and ‘non-shipping’ incidents in the course
of the carriage. 

RIGHTS OF PASSENGERS

Right to compensation for death or
personal injury  

Shipping incident: the passenger has a right to
compensation from the carrier or the carrier’s insur-
ance provider of up to 250,000 SDR  in any event,
with the exception of circumstances beyond the
carrier’s control (e.g. act of war, natural disaster, act
of a third party). Compensation can go up to
400,000 SDR unless the carrier proves that the
incident occurred without his fault or neglect.

Non-shipping incident: the passenger has a right to
compensation from the carrier or the carrier’s insur-
ance provider of up to 400,.000 SDR, if he/she
proves that the incident was the result of the
carrier’s fault or neglect.

Right to compensation for loss of or
damage to cabin luggage 

Shipping incident: the passenger has a right to
compensation from the carrier of up to 2,250 SDR,
unless the carrier proves that the incident occurred
without his fault or neglect. 

Non-shipping incident: the passenger has a right to
compensation from the carrier of up to 2,250 SDR, if
he/she proves that the incident was the result of the
carrier’s fault or neglect. 

Right to compensation for loss of or
damage to luggage other than cabin
luggage 

The passenger has a right to compensation from the
carrier of up to 12,700 SDR (vehicles, including
luggage carried in or on the vehicle) or 3,375 SDR
(other luggage), unless the carrier proves that the
incident occurred without his fault or neglect. 



54 [2013] T R A V E L L A W Q U A R T E R L Y

Right to compensation for loss of or
damage to valuables 

The passenger has a right to compensation from the
carrier of up to 3,375 SDR for the loss of or damage
to monies, negotiable securities, gold, silverware,
jewellery, ornaments and works of art, only when
these have been deposited with the carrier for the
agreed purpose of safe-keeping. 

Right of a passenger with reduced
mobility to compensation for loss of or
damage to mobility equipment or other
specific equipment

Shipping incident: the passenger has a right to
compensation from the carrier corresponding to the
replacement value or the repair costs of the equip-
ment concerned, unless the carrier proves that the
incident occurred without his fault or neglect. 

Non-shipping incident: the passenger has a right to
compensation from the carrier corresponding to the
replacement value or the repair costs of the equip-
ment concerned, if he/she proves that the incident
was the result of the carrier’s fault or neglect.

Right to an advance payment in the
event of a shipping incident  

In case of death or personal injury, the passenger or
other person entitled to damages has a right to an
advance payment to cover immediate economic
needs. The payment shall be calculated on the basis
of the damage suffered, shall be made within 15
days and shall not be less than 21,000 EUR in the
event of death.”

(Source: DG Mobility and Transport)

European Commission. DG
Mobility and Transport

Regulation (EU) No 181/2011 concerning the rights
of passengers in bus and coach transport and
amending Regulation (EC) No 2006/2004 was
published on 28 February 2011 and its provisions will
apply as from 1 March 2013

The Regulation fully applies to long distance services
(i.e. of more 250 km), whereas only some of its
provisions apply to all services, including those of
shorter distance.

The new rights applicable to long distance services
(i.e. of more than 250 km) include amongst others:

• adequate assistance (snacks, meals and refresh-
ments as well as, if necessary, up to two nights’
hotel accommodation, for a total amount of
€80 per night, except in case of severe weather
conditions and major natural disasters) in situa-
tions of cancellation or following a delay of
more than 90 minutes in the case of a journey
of more than three hours,

• guarantee of reimbursement or rerouting in
situations of overbooking or in case of cancella-
tion or following a delay of more than 120
minutes from the estimated time of departure,

• compensation of 50% of the ticket price follow-
ing more than 120 minutes’ delay from the
estimated time of departure, cancellation of a
journey and if the carrier fails to offer the
passenger either rerouting or reimbursement.

• Information when the service is cancelled or
delayed in departure.

• protection of passengers in case of death,
injury, loss or damage caused by road accidents,
particularly with regard to immediate practical
needs in case of accident (including up to two
nights’ hotel accommodation, for a total
amount of €80 per night),

• specific assistance free of charge for disabled
persons and persons with reduced mobility both
at terminals and on board, and, where necessary,
transport free of charge for accompanying
people,
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Additionally, the following rights will be applicable
to all services (including those below 250 km):

• non-discrimination with respect to tariffs and
contract conditions for passengers based -
directly or indirectly – on nationality,

• non-discriminatory treatment of disabled
persons and persons with reduced mobility as
well as financial compensation for loss or damage
of their mobility equipment in case of accident,

• minimum rules on travel information for all
passengers before and during their journey as
well as general information about their rights in
terminals and online; where feasible, this infor-
mation shall be provided in accessible formats
upon request precisely in the interest of the
persons with reduced mobility,

• a complaint handling mechanism by carriers
available to all passengers,

• independent national bodies in each Member
State with the mandate to enforce the
Regulation and where appropriate to impose
penalties.

(Source: DG Mobility and Transport)

European Court of Justice 

Denise McDonagh v Ryanair Ltd 
Case C-12/11

In the event of cancellation of a flight, the air
carrier is obliged, under EU law, to provide care to
passengers as well as to provide compensation. As
regards the obligation to provide care, the air carrier
must provide free of charge, in light of the waiting
time, refreshments, meals and, where appropriate,
hotel accommodation and transport between the
airport and place of accommodation, as well as
means of communication with third parties. The air
carrier is obliged to fulfil that obligation even when
the cancellation of the flight is caused by extraordi-
nary circumstances, that is to say circumstances
which could not have been avoided even if all
reasonable measures had been taken. The air carrier
is, however, exempt from its obligation to provide
compensation if it is able to prove that the cancella-
tion of the flight was caused by such circumstances.

Following the eruption of the Eyjafjallajökull
volcano in Iceland, airspace over a number of
Member States – including Ireland – was closed
between 15 and 22 April 2010, because of the risks
to aircraft.

Ms McDonagh was one of the passengers on the
Faro to Dublin flight scheduled for 17 April 2010
which was cancelled following the volcanic
eruption. Flights between continental Europe and
Ireland did not resume until 22 April 2010 and Ms
McDonagh was not able to return to Dublin until 24
April 2010. During that period, Ryanair did not
provide her with any care. Accordingly, she is of the
opinion that that airline is obliged to pay her
compensation of almost €1,130, corresponding to
the costs of meals, refreshments, accommodation
and transport incurred by her between 17 and 24
April 2010.

The Dublin Metropolitan District Court (Ireland), the
court before which the case was brought, asked the
Court of Justice whether the closure of airspace as a
result of a volcanic eruption comes under the notion
of ‘extraordinary circumstances’, obliging the air
carrier to provide care to passengers, or whether, on
the contrary, that situation comes under circum-
stances which go beyond ‘extraordinary
circumstances’ and exempt the air carrier from its
obligation to provide care to passengers.
Furthermore, if the Court found that such circum-
stances do come under the notion of ‘extraordinary
circumstances’, it was also asked to rule on the
question whether, in such a situation, the obligation
to provide care must be subject to a temporal and/or
a monetary limitation.

The Court responded, first, that EU law does not
recognise a separate category of ‘particularly
extraordinary’ events, beyond ‘extraordinary circum-
stances’, which would lead to the air carrier being
exempted from all its obligations under the regula-
tion, including those to provide care. If
circumstances such as those at issue in the present
case went beyond, due to their origin and scale, the
scope of ‘extraordinary circumstances’, it would in
fact mean that air carriers would be required to
provide the care referred to in the regulation only to



air passengers who find themselves, due to cancella-
tion of a flight, in a situation causing limited
inconvenience. On the other hand, passengers who
find themselves in a particularly vulnerable state in
that they are forced to remain at an airport for
several days would be denied that protection.
Therefore the Court replied that circumstances such
as the closure of part of European airspace as a
result of a volcanic eruption such as that of the
Eyjafjallajökull volcano constitute ‘extraordinary
circumstances’ which do not release air carriers from
their obligation to provide care. 

Next, the Court stated that the regulation does not
provide for any limitation, either temporal or
monetary, of the obligation to provide care to
passengers whose flight is cancelled due to extraor-
dinary circumstances. Thus, all the obligations to
provide care to passengers are imposed on the air
carrier for the whole period during which the
passengers concerned must await their rerouting.
The Court stated that the provision of care to
passengers is particularly important in the case of
‘extraordinary circumstances’ which persist over a
long time and it is precisely in situations where the
waiting period occasioned by the cancellation of a
flight is particularly lengthy that it is necessary to
ensure that an air passenger can have access to
essential goods and services throughout that period. 

Finally, the Court pointed out that, while the obliga-
tion to provide care entails financial consequences
for air carriers, they cannot be considered dispropor-
tionate to the aim of ensuring a high level of
protection for passengers. The importance of that
objective may justify even substantial negative
economic consequences for certain economic opera-
tors. In addition, air carriers should, as experienced
operators, foresee costs linked to the fulfilment of
their obligation to provide care. Furthermore, they
may pass on the costs incurred as a result of that
obligation to airline ticket prices. Nonetheless, the
Court stated that when an air carrier has failed to
comply with its obligation to provide care to an air
passenger, that passenger may only obtain, by way

of compensation, reimbursement of the amounts
which proved necessary, appropriate and reasonable
to make up for the shortcomings of the air carrier, a
matter which is for the national court to assess. 

(Source: ECJ, 31 January 2013)

European Court of Justice

Kamm v TAM Airlines SA (Case C-316/12). Reference
for a preliminary ruling from the Landgericht
Frankfurt am Main lodged on 29 June 2012 

Question referred

Is Article 2(j) of Regulation (EC) No 261/2004 to be
interpreted, with regard to the ‘reasonable grounds’
mentioned therein, to the effect that ‘reasonable
grounds’ can only be grounds pertaining to the
person of the passenger which jeopardise the safety
of air transport or of other passengers or which
affect other public or contractual interests, or can
‘reasonable grounds’ also be other grounds not
pertaining to the person of the passenger, in partic-
ular cases of force majeure?

European Court of Justice

Butz v Société Air France SA (Case C-212/12).
Reference for a preliminary ruling from the
Amtsgericht Düsseldorf lodged on 4 May 

Question referred

Is a passenger entitled to compensation under
Article 7 of Regulation (EC) No 261/2004 if the first
flight is delayed by a period of time which falls
within the limit defined in Article 6(1) of Regulation
(EC) No 261/2004, but the connecting flight is
delayed by a period of time which exceeds that limit
and arrives at the place of final destination at least
three hours after the scheduled time of arrival?
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US Department of Transportation

The US Department of Transportation closed 2012
with fines against two airlines for violating federal
rules that limit how long an aircraft with passengers
aboard may be delayed on the tarmac. DOT fined
Copa Airlines of Panama $150,000 and Virgin
America Airlines $55,000 and ordered the carriers to
cease and desist from further violations.

The Copa and Virgin America orders were the final
enforcement actions taken last year by the
Department’s Aviation Enforcement Office. During
2012, the Department issued 49 consent orders for
consumer rule violations and assessed $3,610,000 in
fines, exceeding the previous record of 47 orders
and $3,264,000 in fines issued in 2011.

Airlines may not allow tarmac delays longer than
three hours on domestic flights and four hours on
international flights at US airports without giving
passengers an opportunity to leave the plane.
Exceptions to the time limits are allowed only for
safety, security, or air traffic control-related reasons.
In addition, if a flight is delayed at the gate and
passengers are able to leave the plane, the carrier
must announce the opportunity to deplane 30
minutes after the scheduled departure time and
every 30 minutes afterward.

The Department found that Copa left passengers
stranded aboard an aircraft at New York’s JFK
Airport for five hours and 34 minutes on June 22,
2012 on a flight bound for Panama. Passengers were
not offered food until more than four hours into the
delay, although DOT rules call for airlines to provide
food and drinking water no later than two hours
after leaving the gate. Copa also failed to report the
tarmac delay to the Department as required, and
DOT found out about the delay only after two
consumers filed complaints with the Department. In
addition, Copa’s contingency plan for tarmac delays,
posted on its website, failed to include a number of
assurances required by DOT rules, including that it
would notify passengers during a delay at the gate if
they may leave the aircraft, maintain sufficient

resources to implement its contingency plan, and
coordinate its plan with airport authorities and
other US government agencies at airports the
carrier serves.

Virgin America was fined for failing to notify
passengers in an aircraft delayed at the gate for two
hours and 16 minutes at Chicago’s O’Hare Airport on
July 18, 2012, that they could leave the aircraft prior
to its departure for San Francisco.

(Source: DOT, January 2, 2013)

Transportation Security
Administration

The TSA has revealed that the following dangerous
items are just a small selection of such items discov-
ered by TSA personnel in 2012:

• A Portland (PDX) passenger put a pistol in
potted plant, presumably in an effort to sneak it
past security.

• A passenger at Providence TF Green Airport
(PVD) had a disassembled gun and ammunition
concealed in three stuffed animals.

• A pen pistol was discovered at Allentown (ABE).
• A 22 calibre magazine was discovered wrapped

in aluminum foil inside a DVD player at Fresno
(FAT).

• A BB gun in a book was discovered at Fargo
(FAR).

• A gun in a hollowed out book was discovered at
Honolulu (HNL).

Other interesting but less dangerous articles
included: a bear mace in a sock, a spear gun, dead
venomous snakes, a chastity belt, more cane swords
than you could shake a cane sword at, a shocking
amount of stun guns, a gassed up chainsaw, an 8oz.
bottle of vodka discovered in a passenger’s pants, a
knife mounted on a walker, eels, prohibited bling, a
marijuana filled grenade, samurai swords, and jingle
bell shotgun shells.

(Source: TSA, 9 January 2013
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Australian Competition and
Consumer Commission. 
Abel Rent A Car

The ACCC has instituted proceedings against the
operators of the Abel Rent A Car business operating
in Brisbane, Queensland.

The Abel business is owned by Nonchalant Pty Ltd,
and the ACCC alleges that in both online
(www.abel.com.au) and print advertising, Abel
misled potential customers about the true cost of
hiring some of its vehicles.

The alleged misleading representations concerned
Abel advertising a price to hire a vehicle, when that
price did not include additional mandatory fees that
were charged in addition to the advertised price.
Those additional fees included an ‘administration
fee’ and a ‘vehicle registration recovery fee’.

The ACCC alleges that the conduct breached
sections 18 and 29(1)(i) of the Australian Consumer
Law and is seeking from the court orders including
declarations, penalties and costs.

The matter has been set down for a directions
hearing on 14 March 2013 in the Federal Court, 

(Source: ACCC, 15 January 2013)

Australian Competition and
Consumer Commission. Air Asia
Berhad

The Federal Court in Melbourne has imposed a
penalty of $200,000 against Air Asia Berhad for
contravening the single pricing provision of the
Australian Consumer Law.

Air Asia Berhad, for a period of 10 months, did not
display on its website (www.airasia.com) some
airfare prices inclusive of all taxes, duties, fees and
other mandatory charges in a prominent way and as
a single figure. The conduct was in relation to the
following flights between:

• Melbourne and Macau, London, Ho Chi Minh
City, New Delhi, Hangzhou and Chengdu;

• Perth and Taipei, Phuket, Osaka, London, Ho Chi
Minh City, and Hangzhou; and

• Gold Coast and Ho Chi Minh City.

Air Asia Berhad is a foreign corporation that carries
on a business in Australia as a supplier of interna-
tional air travel services to the Australian public.

Under section 48 of the Australian Consumer Law
(ACL), businesses that choose to advertise a part of
the price of a particular product or service must also
prominently specify a single total price.

His Honour Justice Tracey stated that “The principal
vice to which s.48 of the ACL is directed is the
seductive effect of a quoted price which is lower
than the actual amount which the consumer will
have to pay in order to receive the relevant service.”

“Unless the full price is prominently displayed the
consumer may well be attracted to a transaction
which he or she would not otherwise have found to
be appealing and grudgingly pay the additional
imposts rather than go to the trouble of withdraw-
ing from the transaction and looking elsewhere.”

“The company which is seeking to attract business in
contravention of s.48 will also obtain an advantage
over competitors who are compliant.”

In addition to the penalty, Justice Tracey made a
declaration by consent that Air Asia Berhad contra-
vened section 48 of the Australian Consumer Law.
Justice Tracey also accepted a court undertaking
from Air Asia Berhad restraining it from engaging in
similar conduct for 3 years.

(Source: ACCC, 18 December 2012)

Transport Canada

Transport Canada has announced that all-inclusive
airfare advertising is now mandated under amend-
ments to the Air Transportation Regulations. The
new rules are to ensure consumers can clearly see
the total price of an airline ticket, with no hidden
fees.
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The new rules require air service advertisers to
display the total price a consumer must pay in order
to fly, including all taxes, fees and charges. The
amendments apply to the price of air services adver-
tised in any media to the public, for travel within or
originating in Canada.

This fulfills the Government of Canada’s December
2011 commitment to implement regulations regard-
ing all-inclusive airfare advertising within one year.
To this end, the Canadian Transportation Agency
undertook consultations with the industry,
consumer interest groups and individual Canadians
before drafting regulatory amendments.

The Agency has provided further information on all-
inclusive air fare advertising to help Canadian
consumers and advertisers understand the new
advertising rules.

“To support early compliance, the Agency will be
working with advertisers through educational
outreach and guidance to assist them in quickly
complying with the new regulatory requirements.
The Agency’s new information repository will help
ensure that interested parties have the information
they need,” said Geoff Hare, Chair and CEO of the
Agency. “The Agency can use penalties when neces-
sary to achieve compliance.”

The information provided features educational
materials including an interpretation note, questions
and answers, as well as examples of advertisements.
These materials will be updated as enquiries from
advertisers and the public are addressed to provide
additional information as required.

(Source: Transport Canada, 18 December 2012)

ABTA. Code of Conduct decisions

ABTA has published the decisions of its Code of
Conduct hearings held on 21 November 2012.

Transun Travel Ltd was fined £400 for a breach of
clause 2B of the Code of Conduct. The Member was
found to have unsatisfactory booking procedures
because the booking in this case was made for two
people when it should have been three.

Travelworld Vacations Ltd (trading as Olympic
Holidays) was found to be in breach of clause 3E of
the Code, which requires the option of a free
cancellation to be offered to clients in the event of
a significant change to their travel arrangements. A
change from a day flight to a night flight, with a
time difference of over 9 hours, on a 7-night
holiday, had occurred. A fine of £500 was imposed.

TUI UK Ltd received two fines in respect of one
client complaint: £400 for a breach of Clause 2B
which refers to booking procedures and £400 for a
breach of clause 3A which prohibits late cancella-
tions of clients’ travel arrangements.

Thomas Cook Retail Ltd was fined £500 for breach-
ing clause 2B, which states that Members shall
operate satisfactory booking and documentation
procedures. The holiday had been booked for the
wrong day and the Member had failed to check
documentation.

Thomas Cook Scheduled Tour Operations Ltd was
found to be in breach of two clauses of the code in
respect of a client: it had failed to make a hotel
booking correctly, for which it was fined £600
(clause 2B) and it had then not replied to the client’s
complaint letter within 28 days, for which it was
fined £400 (clause 5B).

Thomas Cook Scheduled Tour Operations Ltd was
also fined £500 for a breach of clause 3C as it had
failed to tell a client about an alteration to his travel
arrangements.

(Source: ABTA, 20 December 2012)

Advertising Standards Authority.
TUI UK Ltd

A TV ad promoted the new Thomson Dreamliner. The
ad featured a number of old-fashioned home video
style images of people travelling and on holiday,
including a woman in a pink top walking down
some steps from a plane.

The complainant challenged whether the ad was in
breach of the Code, because she was featured in the
ad without her permission.
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TUI UK Ltd t/a Thomson Holidays (TUI) asserted that
the complaint was a case of mistaken identity. They
said they had contacted the source of the vintage
footage, Media Archive for Central England (MACE),
from whom it was licensed, and they had confirmed
that the challenged footage was of a woman who
was not the complainant. They said MACE had
explained that the footage had been filmed by the
featured woman’s husband in a home video of a
particular holiday, that additional footage showed
her being referred to by name on several occasions,
and that the exact shot had been taken in 1966
when the couple were flying from Britain to
Luxembourg. They stated that the couple had
deposited their footage with MACE, who licensed it
as per their remit as an archive company. They also
provided a declaration signed by the woman
featured in the film which stated she was the
copyright holder for the footage, had given MACE
permission to supply copies of the footage to TUI’s
agency to use in the ad, and confirmed that she was
the woman shown disembarking from a plane.

TUI also provided the Licence agreement drawn up
between their agency and MACE, which granted a
12-month usage period for the footage across
various media, and MACE’s standard Terms and
Conditions for the release and use of film and visual
media from the archive. They asserted that their
agency’s usage of the footage complied with both
the Terms and Conditions and the License
Agreement entered into.

TUI also asserted that they had received several
pieces of correspondence, all from individuals claim-
ing to know or actually be the woman in the film.
They had therefore concluded that it was fairly easy
to misidentify the woman in pink walking down the
steps of the plane.

The complaint was not upheld. The ASA understood
that the footage was an excerpt from a home video
of a couple’s holiday in Luxembourg which had been
recorded in 1966. The ASA understood that the
woman featured was the wife of the man who had
filmed the footage, and that MACE had additional
footage which showed the woman’s face close up,
and with her husband saying her name on a number
of occasions. The ASA noted that the name of the
woman was not that of the complainant. The ASA
also understood that the couple had deposited the
film with MACE who licensed it, and that TUI had
used the footage in accordance with the relevant
Terms and Conditions and Licence Agreement. In
addition the ASA noted that the declaration from
the copyright owner of the footage stated that she
was the woman shown disembarking from a plane.
The ASA therefore concluded that the woman
featured in the ad was not the complainant, and
that TUI had the relevant permissions from MACE to
use the footage.

(Source: ASA 30 January 2013
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