
Civil Aviation Authority

Since a European Court judgment six months ago,
the UK Civil Aviation Authority has secured €95,700
in compensation for UK passengers hit by delays of
over three hours that it considers were within their
airline’s control.

On 23 October 2012, the Court of Justice of the
European Union (CJEU) judgment in the case of TUI
Travel and others v CAA confirmed that passengers
whose flights arrive more than three hours late may
be entitled to compensation for the delay in line
with EC Regulation 261/2004, unless circumstances
outside the airline’s control delayed the flight.

As the UK’s enforcement body, the CAA provides a
free mediation service to any passenger having
trouble resolving complaints against airlines or
airports. Before contacting the CAA, passengers
should contact the airline first, to give them an
opportunity to consider their claim.

The CAA is currently managing a backlog of claims
as a result of the judgment, and may take more time
to assess the situation and respond to passengers
than usual. Since the judgment, the CAA has
received over 5,800 claims from passengers who
have approached their airline and are not satisfied
with the response they received. To date they have
argued that compensation should be paid in around
half of the claims they have considered.

(Source: CAA, 23 April 2013)

Civil Aviation Authority/
Office of Fair Trading

Travel companies operating in the UK must provide
consumers with clear, transparent and timely infor-
mation when advertising and selling flights and
holidays, states new guidance launched by the Civil
Aviation Authority (CAA) and the Office of Fair
Trading (OFT).

The guidance is aimed at airlines, price comparison
websites, travel agents and tour operators, and is
designed to make sure the travel industry is fully
aware of its responsibilities under existing consumer
legislation. The document makes clear that the
travel industry must provide consumers with the
information they need, when they need it and in a
transparent way they can clearly understand. The
guidance also sets out how the enforcement process
works if regulations are breached such that further
action may be necessary.

Key points of the guidance include reminders to the
travel industry that:

• All unavoidable and foreseeable charges for
flights must be included in the headline price –
this includes taxes, fees and any other manda-
tory charges such as a booking fee.

• Information on optional extras such as baggage
and seat selection charges must be clearly avail-
able from the first stage of the booking process.

• consumers must be free to choose these
optional extras – they cannot be pre-selected.

• The name of the airline travellers will be flying
with must be displayed from the start of the
booking process.

• Information on the financial protection
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arrangements for the booking and other key
information must be made clear to consumers.

• Terms and conditions relating to a booking must
be clearly available and easy to understand.

Following publication of the guidance, the CAA and
OFT will review the websites and promotional
material of travel businesses to make sure the
guidance is being followed and the industry is
complying with the regulations.

Publication of the guidance followed a 10-week
consultation on the draft version of the guidance,
which gave the travel industry the opportunity to
feed in views on the issues covered in the document.
The OFT and CAA amended the guidance to reflect
the views received, and two versions of the guidance
are now available: an in-depth guidance document;
and a shorter version for quick and easy reference.
Both set out key requirements that all businesses
operating in the travel industry should be aware of.

(Source: CAA, 26 March 2013)

Civil Aviation Authority.
Guidance on consumer
Enforcement

The CAA has produced a policy to provide the
aviation regulated community, its passengers and
consumers, and the wider public with a clearer view
of the CAA’s role in seeking to resolve a breach, or a
suspected or potential breach, of civil aviation rules.
The policy has been developed to protect aviation
consumers, passengers and the public and is
designed to encourage compliance with the rules
and act as a deterrent

The CAA’s Regulatory Enforcement Policy (which can
be found at www.caa.co.uk/enforcement) sets out
the CAA’s overall approach to enforcement. This
document provides stakeholders with guidance on
the CAA’s approach to enforcing consumer protec-
tion law in the aviation sector and outlines the legal
framework in which its work fits.

There are a range of actions that the CAA can take
to secure compliance, including:

• providing informal advice to businesses;
• publishing industry guidance;
• developing self- and co-regulation schemes;
• inspections
• issuing warning letters;
• requesting information from businesses;
• securing legal undertakings;
• Enforcement Orders from the Court; and
• criminal prosecutions (fines of up to £5,000 per

offence).

The following scenarios have been used to illustrate
how the enforcement process works in practice and
the types of actions that the CAA may take.

Delayed and cancelled flights

The CAA received a number of complaints about an
airline which was failing to respond to passengers
and who also failed to respond to the CAA. The
detail of the complaints identified possible non-
compliance, and the failure to respond resulted in
this case being prioritised. The CAA wrote to the
airline setting out its concerns and requested a
meeting to discuss what was going wrong. The CAA
met the airline and discussed the process they had
in place to deal with passenger complaints. Due to a
restructure the timescales for handling complaints
had been significantly affected and some were not
being redirected. The airline agreed it needed to put
steps in place to improve performance and the CAA
obtained written commitments from them. The case
was resolved informally and the CAA continue to
monitor the timescales for responding to passengers
and the CAA.

If the CAA had been unable to resolve the issue
informally, they would have commenced formal
consultation with the business under Part 8 of the
Enterprise Act. This would have involved requesting
the business to sign a legal undertaking that it
would comply with the law. Failure to sign the
undertaking would have resulted in the CAA taking
action in the High Court to obtain an Enforcement
Order.
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Price Transparency

New legislation came into force which required
businesses to advertise flight prices inclusive of all
unavoidable taxes, fees and charges and to ensure
extras were not pre-selected. The CAA wrote to all
airlines flying from the UK providing advice on the
obligations. They then commenced a project looking
in detail at the websites of the top 20 airlines flying
from the UK. The CAA wrote to each of the top 20
setting out the changes that they considered needed
to be made to comply along with a deadline for
compliance. The CAA met with a number of the
airlines to discuss the requirements in more detail
and obtained written commitments from the major-
ity to make the necessary changes. There were a
small number of airlines who failed to provide the
required commitments and the CAA took formal
action, obtaining undertakings under Part 8 of the
Enterprise Act. The CAA carry out quarterly monitor-
ing of the top 20 airline websites to check
compliance.

(Source: CAA 3 April, 2013)

Court of Justice of the 
European Union

Markus Weiss v Condor Flugdienst GmbH (Case C-
68/13). Request for a preliminary ruling from the
Amtsgericht Rüsselsheim (Germany) lodged on 8
February 2013

Questions referred

Must the extraordinary circumstance within the
meaning of Article 5(3) of the regulation relate
directly to the booked flight?

If the first question is to be answered in the
negative, how many earlier flights involving the
aircraft to be used in the scheduled flight are
relevant to the existence of an extraordinary
circumstance? Is there a time limit to the considera-
tion of extraordinary circumstances which occur
during earlier flights? If so, how is that time limit to
be calculated?

If extraordinary circumstances which occur during
earlier flights are also relevant to a later flight, must
the reasonable measures to be taken by the operat-
ing air carrier, in accordance with Article 5(3) of the
regulation, relate only to preventing the extraordi-
nary circumstance or also to avoiding a long delay?

Court of Justice of the 
European Union

Advocate General’s Opinion in Case C-509/11, 
ÖBB-Personenverkehr AG

According to Advocate General Jääskinen, rail
passengers must have part of the cost of their ticket
refunded in case of significant delay even if that
delay is caused by force majeure. A railway company
may not exclude its refund obligation in such cases.

The Regulation on rail passengers’ rights and obliga-
tions (1 Regulation (EC) No 1371/2007 of the
European Parliament and of the Council of 23
October 2007 on rail passengers’ rights and obliga-
tions, OJ 2007 L 315, p. 14) provides that a passenger
who is facing a delay of one hour or more may
request a partial refund of the ticket price from the
railway company. This compensation is a minimum of
25% of the ticket price for delays of one hour to 119
minutes and a minimum of 50% for delays of two
hours or more. The Regulation does not contain any
exemption from this right to compensation in cases
where the delay is caused by force majeure, such as
adverse weather conditions, damage to the railway
infrastructure or industrial action.

The Austrian Verwaltungsgerichtshof
(Administrative Court) has asked the Court of Justice
whether a railway company may nevertheless
exclude its obligation to pay compensation when a
delay, missed connection or cancellation is caused
by force majeure. The Verwaltungsgerichtshof has to
decide on an action brought by the Austrian railway
company ÖBB-Personenverkehr AG by which it
challenges the decision of the Austrian Rail Network
Control Commission obliging ÖBB to delete a provi-
sion in its general terms and conditions which
excludes compensation in cases of force majeure.



In his opinion, Advocate General Niilo Jääskinen
considers that a railway company may not exclude
its obligation under the Regulation to pay compen-
sation of the ticket price in cases where the delay is
caused by force majeure.

He observes that there is nothing in the text of the
Regulation to limit this obligation in cases of force
majeure. While liability limitations contained in
international rules on transport by train, to which
the Regulation refers (Uniform Rules concerning the
contract for international carriage of passengers
and luggage by rail (‘CIV’)), do not apply to the
refund of ticket price in case of delay, the fact that
the Regulation aims to enhance consumer protec-
tion prevents any restriction of such a refund from
being inferred from the general EU concept of force
majeure. Had the EU legislature wanted to limit this
obligation on grounds of force majeure, this would
have been clearly indicated in the wording of the
Regulation. The Advocate General furthermore
rejects the application by analogy of force majeure
rules contained in Regulations on passengers’ rights
within other transport sectors, namely air, boat and
bus travel. He notes that, in the context of travel by
train, the most usual causes of force majeure,
namely adverse weather conditions, damage to
infrastructure, and industrial action, have a foresee-
able statistical frequency and can be taken into
account when calculating ticket pricing. Also, the
situation of companies operating in the different
transport sectors is not comparable since the differ-
ent modes of transport are not interchangeable as
regards the conditions of their use.

As regards a further question of the
Verwaltungsgerichtshof about the powers of the
national body responsible for the enforcement of
the Regulation, Advocate General Jääskinen
proposes to answer that the Regulation does not
allow this body to prescribe, with binding effect on
a railway company whose compensation terms do
not conform to the criteria laid down in that
Regulation, the specific content of the compensa-
tion scheme to be used by that railway company
when national law permits that body only to declare
such compensation terms null and void. 

However, the Advocate General adds that the legal
obligation of a railway company to comply with the
Regulation does not depend on the powers of
national body or the sanctions available to it.

This means that ÖBB are legally bound by the
Regulation, and that passengers would be entitled
to rely on it in any civil proceedings brought against
this railway company with respect to ticket price
compensation.

(CJEU, 14 March 2013)

Court of Justice of the 
European Union

Air France SA v Heinz-Gerke Folkerts and Luz-Tereza
Folkerts Case C-11/11

Passengers on connecting flights must be compen-
sated when their flight arrives at the final
destination at least three hours late.

The fact that the original flight was not delayed
beyond the limits laid down by EU law does not
affect the right to compensation.

Regulation (EC) No 261/2004 of the European
Parliament and of the Council of 11 February 2004
establishing common rules on compensation and
assistance to passengers in the event of denied
boarding and of cancellation or long delay of flights
generally grants passengers assistance during a
delay to their flight. In its judgment in Sturgeon and
Others (Joined Cases C-402/07 and C-432/07) the
Court of Justice held that passengers whose flights
are delayed may also be compensated, even though
the regulation expressly grants a right to compensa-
tion only when flights are cancelled, provided that
they reach their final destination three hours or
more after the scheduled arrival time. Such fixed
compensation, of between €250 and €600 depend-
ing on the distance of the flight, is determined on
the basis of the last destination at which the
passenger’s arrival will be delayed after the sched-
uled time.

Mrs Folkerts held a reservation to fly from Bremen
(Germany) to Asunción (Paraguay), via Paris (France)
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and São Paulo (Brazil). The departure of the flight
from Bremen to Paris, operated by the company Air
France, was delayed and the aircraft took off with a
delay of approximately two and a half hours beyond
the scheduled departure time. Consequently, Mrs
Folkerts missed her connecting flight in Paris for São
Paulo, also operated by Air France, which then re-
booked her on to a later flight to the same
destination. Because of her late arrival in São Paulo,
Mrs Folkerts missed the original connecting flight to
Asunción and arrived there 11 hours after the arrival
time originally scheduled.

Since Air France was ordered to pay Mrs Folkerts
damages, including, in particular, a sum of €600
under the regulation, that company brought an
appeal on a point of law before the
Bundesgerichtshof (German Federal Court of Justice).
That court asked the Court of Justice whether an air
passenger may be compensated where departure of
his flight was delayed for a period of less than three
hours, but arrival at the final destination was at least
three hours later than the arrival time originally
scheduled. In its judgment, the Court noted, first of
all, that the purpose of the regulation is to grant
minimum rights to air passengers when faced with
three different types of situation, namely, when they
are denied boarding against their will, when their
flights are cancelled and, lastly, when their flights are
delayed.

Next, the Court referred to its case-law according to
which passengers whose flights are subject to long
delay – that is delay equal to or in excess of three
hours – are entitled to compensation, like those
passengers whose original flights have been
cancelled and whom an air carrier is not able to
offer re-routing in accordance with the conditions
laid down in the regulation, given that they suffer
an irreversible loss of time and, hence, a comparable
inconvenience (Sturgeon and Others, Nelson and
Others).

Since that inconvenience materialises, in the case of
delayed flights, on arrival at the final destination, a
delay must be assessed in relation to the scheduled
arrival time at that destination, that is, at the desti-
nation of the last flight.

Consequently, in the case of directly connecting
flights, the fixed compensation must be determined
according to the delay beyond the scheduled time of
arrival at the final destination, understood as the
destination of the last flight taken by the passenger
concerned.

The opposite approach would constitute an unjusti-
fied difference in treatment, inasmuch as it would
effectively treat passengers of flights arriving at
their final destination three hours or more after the
scheduled arrival time differently depending on
whether their flights were delayed beyond the
scheduled departure time by more than the limits
set out in the regulation, even though their incon-
venience linked to an irreversible loss of time is
identical.

The Court made clear in that regard that the fixed
compensation to which a passenger is entitled under
the regulation, when his flight reaches the final
destination three hours or more after the scheduled
arrival time, is not dependent on the conditions
giving entitlement to the measures of assistance and
care being met, those conditions being applicable
where a flight is delayed at departure.

As regards the financial consequences for air carri-
ers, the Court noted that such consequences may be
mitigated, first of all, when an air carrier can prove
that the long delay is caused by extraordinary
circumstances which could not have been avoided
even if all reasonable measures had been taken, that
is, circumstances which are beyond the air carrier’s
actual control (Wallentin-Hermann)

Next, the discharge of obligations pursuant to the
regulation is without prejudice to air carriers’ rights
to seek compensation from any person who caused
the delay, including third parties (Nelson and
Others). Lastly, the amount of compensation, fixed
at €250, €400 and €600 depending on the distance
of the flights concerned, may still be reduced by
50% in accordance with the regulation, where the
delay is, in the case of a flight of more than 3,500
kilometres, less than four hours. The Court also
notes that the objective of consumer protection,
and therefore the protection of air passengers, may
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justify even substantial negative economic conse-
quences for certain economic operators.

Therefore, the Court answered that a passenger on
directly connecting flights must be compensated
when he has been delayed at departure for a period
below the limits specified in the regulation, but has
arrived at his final destination at least three hours
later than the scheduled arrival time. That compen-
sation is not conditional upon there having been a
delay at departure.

European Commission

The European Commission has published a list of
Frequently Asked Questions on its proposals for a
revision of air passenger rights.

“What is the current situation?
Europe’s success in securing and upholding passen-
ger rights is one of the resounding achievements of
EU transport policy. The EU’s Air Passenger Rights
Regulation 261/2004 came into force in February
2005 establishing minimum levels of assistance and
compensation for passengers denied boarding or
affected by long delays or cancellations.

The new rules have resulted in a significant change in
behaviour in the airline industry, in particular reducing
the use of denied boarding and commercial cancella-
tions by airlines (with all the disruption that this
causes for passengers) and ensuring overall a much
fairer treatment for passengers when they travel.

The application of the EU passenger rights rules has
constantly improved in the eight years since its
entry into force, however, today a point has been
reached where the limits of non-legislative action
(such as guidelines and voluntary agreements) have
been reached and where a revision of the legislation
itself is necessary to ensure that passenger rights
work in practice as they should.

What are the main problems?
The main problem for passengers is that, while they
have very strong passenger rights defined under EU

law, they can have difficulty claiming them and feel
frustrated when air carriers do not appear to apply
them. This applies to their rights defined under
Regulation 261/2004, but also to their rights with
regard to lost, damaged or delayed baggage as
defined in the Montreal Convention and in
Regulation 2027/97.

For example, surveys carried out in Germany,
Denmark, and the UK show that:

• 75% of the surveyed passengers facing problems
for delays or cancellations were offered re-
routing, allowing them to pursue their travel
plans.

• However, in the same surveys, other care such as
meals, refreshment and accommodation was
offered in less than 50% of cases.

• Only a fraction of the surveyed passengers that
were entitled to financial compensation received
it (2 to 4% in the Danish survey)

• Moreover the German survey showed that where
passengers complained, more than 20% of them
did not receive a response from the air carrier.

There are four main reasons underlying the failure
to provide passengers their rights:

• Legal grey areas: lacking definitions and unclear
provisions in the text of Regulation 261/2004
leave grey zones in the passengers’ rights which
have led to inconsistencies and loose standards
in the application of the law;

• Complaint handling: Passengers encounter diffi-
culties in enforcing their rights as airlines’
complaint-handling procedures are ill-defined
or because there is no complaint handling body
to turn to;

• Sanctioning: inconsistent or insufficiently effec-
tive sanctioning policies by national authorities
do not give sufficient incentives for compliance;

• Disproportionate financial costs: the financial
cost of some of the obligations imposed by the
Regulation may become disproportionate for
the airlines in certain circumstances (e.g. unlim-
ited provision of accommodation in exceptional
circumstances).



[2010] T R A V E L L A W Q U A R T E R L Y 149

What are we proposing?
The proposal clarifies key aspects of EU law which
have been a source of difficulty for passengers and
air carriers alike. It introduces new passenger rights
where necessary. It provides passengers with effec-
tive complaint handling procedures and strengthens
enforcement, monitoring and sanctioning policies to
ensure a better application of all passenger rights. It
also ensures that the obligations remain financially
realistic. In addition, measures are proposed on price
transparency and to enhance passengers’ protection
in case their airline becomes insolvent.

1: Clarifying Grey Areas
Information on delayed or cancelled flight

The current Regulation 261/2004 compels air carri-
ers to provide passengers information on their
rights, but does not contain requirements with
regard to the on-the-spot information on the event
itself. The proposal introduces an explicit obligation
to keep passengers informed about the situation of
their delayed or cancelled flight as soon as possible.

The carrier must inform passengers of the situation
as soon as possible and in any event no later than
30 minutes after the scheduled departure time.

They must inform passengers of the estimated
departure time as soon as this information is avail-
able.

Extraordinary circumstances

The term “extraordinary circumstances” is very
important as, under those circumstances air carriers
are not required to pay compensation to passengers.
The term is not clearly defined in the current
Regulation 261/2004.

Now the key principle for what kind of circum-
stances qualify as extraordinary is clarified. The
Commission’s proposal defines “extraordinary
circumstances” as circumstances which are not
inherent in the normal exercise of the activity of the
air carrier concerned and are beyond its actual
control. It goes further to provide examples of
circumstances which are considered extraordinary
For example, natural disasters or strikes by air traffic

controllers should be seen as extraordinary, but
technical problems identified during routine aircraft
maintenance should not. This will give a lot more
certainty to airlines and passengers alike.

Long delays and tarmac delays

Today, passengers enjoy a right to assistance for
delays of 2, 3 or 4 hours depending on flight
distance. Following a judgment by the European
Court of Justice, they may claim compensation at
delays from 3 hours (except in extraordinary circum-
stances).

In case of delays, passengers need, above all, to be
given clear information as well as care and assis-
tance while they wait. For that reason, in addition to
the new information requirements (see section
above), the proposal strengthens passengers’ rights
to care and assistance – so it is activated always
after a two hour delay, whatever the flight distance.

The real priority, however, for stranded passengers is
just to get home or to where they want to be as
soon as possible. On financial compensation, there-
fore, the proposal confirms the Court decision in the
text of the Regulation but fixes the deadline for
compensation at 5 hours for all intra-EU flights and
short international flights of less than 3,500 km. For
the remaining international flights the deadline is 9
hours for flights of less than 6,000 km and 12 hours
for flights of more than 6,000 km. The aim is to give
the air carriers a reasonable time to solve the
problem and encourage them to operate the flight,
not just cancel it. A threshold of three hours is in
most cases too short for spare parts or replacement
aircraft to be flown in, especially for technical
failures at an airport away from a carrier’s bases. The
current provisions tend to incentivise cancellations
to the detriment of passengers (because the problem
cannot be remedied within a very short deadline).

Today’s rules with regard to assistance are implicitly
also applicable to delays on the tarmac, i.e. where
the passengers are waiting onboard the aircraft. This
includes the right to refreshments/meals and the
right to renounce the flight after 5 hours. The
proposal renders these rights explicit and in addition
gives a right, where the tarmac delay exceeds one



hour, to air conditioning, to the use of toilets, to
medical assistance and to drinking water. In
addition, to render the right to travel renunciation
effective, the passenger may request disembarkation
after a delay of 5 hours.

Re-routing

Today, passengers may be stranded for a long time
while waiting for rerouting with another flight of
the same air carrier. At what point the carrier must
allow the passenger re-routing via another airline is
not clear and has led to many disputes between air
carriers and passengers.

The proposal brings the necessary clarity by stating
that, where the air carrier cannot ensure the rerout-
ing within 12 hours on its own services, it must offer
rerouting with other air carriers or other transport
modes where available.

Connecting flights

The rights to assistance and to compensation where
a passenger misses a connecting flight because his
first flight was late are currently not clearly defined.
The proposal clearly defines these rights i.e. assis-
tance after 2 hours and compensation if delay at
arrival of more than 5 hours for all intra-EU flights
and short international flights of less than 3,500 km.
For the remaining international flights the deadline
is 9 hours for flights of less than 6,000 km and 12
hours for flights of more than 6,000 km.

2. New Rights
Rescheduling

Currently, it is not clear whether a passenger whose
flight has been rescheduled enjoys similar rights as
passengers of delayed or cancelled flights. The
proposal clearly defines this equality of treatment
where the flight was rescheduled less than 2 weeks
before its original departure time.

Misspelt names

Under the proposal, the passenger may request –
free of charge – the correction of spelling mistakes
in his name up to 48 hours before departure.

No Show policy (partial use of ticket /return flights)

Following complaints from passengers, the proposal
establishes that a passenger may not be denied
boarding on the return flight of his ticket on the
grounds that he did not take the outbound part of
the return ticket.

New rights with regard to mishandled baggage:

Mobility equipment

Because of liability limits defined in the
Montreal Convention, airlines may often
compensate lost or damaged mobility equip-
ment of passengers with reduced mobility for
less than the actual value of this equipment.
Under the proposal, air carriers must offer such
passengers the possibility – at no additional cost
– to declare the actual value of the mobility
equipment at check-in and hence to raise the
carrier’s liability limits to this actual value.

Musical instruments

Musicians often do not know in advance under
which conditions fragile and often very expen-
sive instruments will be taken on board. Under
the proposal, the air carriers must accept smaller
instruments into the passenger cabin and must
clearly indicate the terms and conditions for the
transport of larger instruments in the cargo hold.

Submission of complaints

Under the proposal, air carriers must provide
forms which allow the submission of complaints
right at the airport and which the air carriers
must accept as valid claims (this way the
passenger can easily introduce a claim within
the strict deadlines for baggage claims imposed
by the Montreal Convention).

National Enforcement Authorities

Today, passengers’ rights with regard to baggage
as defined in the Montreal Convention are not
enforced by any authority. Under the proposal,
the national enforcement bodies appointed
under Regulation 261/2004 will also be respon-
sible for the enforcement of compensation rules
for mishandled baggage.
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Transparency

The proposal establishes new requirements for
transparency of information on cabin and
checked baggage so passengers must be
informed of the exact baggage allowances and
of any additional charges on baggage at the
time of booking and at the airports.

3. Enforcement, Complaint-handling
and Sanctioning
Monitoring and sanctions

The National Enforcement Bodies (NEBs) responsible
for the application and enforcement of passenger
rights apply different sanctioning policies and they
differently interpret various parts of the Regulation.
The proposal reinforces the coordination and
exchange of information among the NEBs with the
support of the Commission. The latter can also
request the launch of investigations. The NEBs must
also take a more preventive role by constantly
monitoring airline policies and not just reacting to
complaints. They will also provide technical support
to the complaint handling bodies in charge of
passengers’ individual complaints.

Complaint handling and enforcing individual rights

Today, passengers often do not know how to submit
complaints to the airline or the latter does not reply.

Under the proposal, airlines will have to provide
clear complaint-handling procedures (web form, e-
mail address). They will also have to reply to
passengers within given deadlines (one week for the
acknowledgement of receipt and a formal reply
within a deadline of two months).

Where disputes arise, passengers will be able to turn
to out-of-court complaint handling bodies that will
seek to resolve the dispute (in an inexpensive and
simple way).

Insolvency

While in theory passenger rights are fully applicable
where the cancellation is due to the insolvency of
the air carrier, in practice the latter is often not in

position to provide these rights, in particular the
rerouting.

National authorities will be invited to coordinate
their actions to ensure appropriate monitoring of
the financial position of air carriers and where
necessary adopt a coordinated approach to the
suspension of their operations to minimise the
impact on passengers. EU air transport associations
will be encouraged to formalise the existing volun-
tary agreements on the provision of rescue fares and
their effective promotion. Also encouraged will be a
wider and more systematic availability of relevant
insurance products across the EU, and the wider and
more systematic availability of information about
credit card refund schemes or similar products that
allow passengers to protect themselves against the
risk of insolvency under national law.

The Commission will closely monitor the application
of these measures. Two years after the adoption of
this text, the Commission will review their perform-
ance and effectiveness.

Price Transparency

Price transparency is not directly covered by the
proposals but is an essential element in the protec-
tion afforded to consumers by EU rules. One of the
cornerstones of the liberalised European aviation
market is the freedom of companies to freely set
their prices which allows competition and
contributes to the abundance of available air
services at affordable prices. This freedom is
however not absolute, price transparency rules
apply.

In this area application of these rules must still
reach its adequate level. Daily enforcement action is
already taken at Member State level to ensure that
the price transparency rules that protect the passen-
ger are properly applied in full respect of EU
regulations. But a stronger cooperation in the field
of enforcement is needed. The Commission is
currently assessing taking co-ordination actions in
order to better challenge those operators lagging
behind and to make sure that they meet price trans-
parency requirements for the benefit of passengers.
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4. Disproportionate Financial Burden
Limit to assistance

Under current rules, air carriers must provide
refreshments, meals and accommodation for an
indefinite period of time, potentially threatening
their financial survival (e.g. ash cloud crisis). There is
no limit to assistance even if there is a major disrup-
tion beyond its control. Under the proposal, the
provision of accommodation will be limited to three
nights in exceptional circumstances. This limitation
does not apply to passengers with reduced mobility,
persons accompanying them, unaccompanied
children, pregnant women and persons with specific
medical needs.

Contingency planning

The impact of the above-mentioned limitation to
accommodation in extraordinary circumstances is
mitigated by the previously mentioned obligation
for faster re-routing and by an obligation for
airports, air carriers and other airport users to
prepare contingency plans to care for passengers
stranded in mass disruptions.

Regional operations

As for small-scale regional operations – flights with
small aircraft on short distances – the cost of the
obligations under the Regulation can get out of
proportion with the carriers’ revenue. The proposal
lifts the obligation to provide accommodation to
passengers of flights of less than 250 km and with
aircraft with less than 80 seats. Again this deroga-
tion does not apply to passengers with reduced
mobility, persons accompanying them, unaccompa-
nied children, pregnant women and persons with
specific medical needs.

Sharing the economic burden

Today, some national provisions may hinder air
carriers from seeking redress from third parties
responsible for the flight disruption. Under the
proposal, national law may not restrict the air carri-
ers’ right to seek compensation from responsible
third parties. This provision does not affect passen-
gers for whom the only responsible contact remains
the air carrier.

(Source: European Commission, 13 March 2013)

European Commission

The European Commission has published a commu-
nication on ‘Passenger Protection in the Event of
Airline Insolvency (Brussels, 18 March 2013,
COM(2013) 129 final). It sets out the facts on airline
insolvency and then says what it proposes to do
about it.

“Between 2000 and 2010 ninety six scheduled
service air carriers became insolvent. The frequency
of airlines ceasing operations fluctuated in this
period with no distinct pattern. Peaks of fourteen air
carrier insolvencies were observed in 2004 and 2008,
but only three failures in 2000 and 2007. In contrast
by 2011 this had fallen to one, but rose to eight
major scheduled air carriers ceasing operations in
2012. There is some relationship between the distri-
bution of insolvencies and the size of Member
States aviation markets, the largest number of insol-
vencies being of carriers registered in the UK and
Spain (the first and third largest markets in the EU,
measured in terms of passenger numbers). However,
this may only demonstrate an active intervention
policy in those Member States.

Passenger Impact
An estimated total 1.4-2.2 million passengers were
affected between 2000 and 2010, of which some
12% were stranded away from home. The proportion
of passengers stranded is low in comparison to the
total number booked to travel but could not do so,
although again this figure fluctuated and was
higher in specific cases (e.g. Air Madrid). Despite this
the number of passengers impacted never exceeded
more than 500,000 per annum. The highest number
of failures, in terms of passengers, occurred in 2004,
but even then this only represented 0.17% of EU
passengers travelling that year.

The Commission will therefore:

• Encourage the national authorities competent
for the enforcement of Regulation (EC) No
1008/2008 and Regulation (EC) No 261/2004 to
coordinate their actions to ensure appropriate
monitoring of the financial position of air carri-
ers and where necessary adopt a coordinated
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approach to the suspension of their operations
to minimise the impact on passengers;

• Encourage greater cooperation and sharing of
best practice and information between the
regulatory authorities of Member States;

• Engage with EU air transport associations to
formalise the existing voluntary agreements on
the provision of rescue fares and their effective
promotion;

• Engage with EU airport associations to develop
voluntary arrangements to complement “rescue
fares” for example offering reduced airport
charges in such situations to minimise the costs
to passengers; 

• Engage with industry to encourage the wider
and more systematic availability of SAFI or
similar insurance products across the EU;

• Engage with IATA to encourage the adoption of
a service level agreement to ensure that the
Billing Settlement Plan (BSP) is used to ensure
the largest possible number of passengers
recover what they paid before an air carrier is
declared insolvent;

• Encourage the wider and more systematic avail-
ability of information about credit card refund
schemes or similar products in a Member State
to allow passengers to protect themselves
against the risk of insolvency under national law.

(Source European Commission 18 March 2013; 

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=

CELEX:52013DC0129:EN:NOT)

Department of Business
Innovation and Skills

The Department of Business Innovation and Skills
has issued guidance on the Consumer Rights
(Payment Surcharges)  Regulations 2012.

Businesses sometimes add surcharges to the price of
goods or services when the consumer chooses to pay
by a particular method, for example by using a
credit or debit card. The Regulations prohibit traders
in England, Wales, Scotland and Northern Ireland
from charging consumers more than the cost borne
by the trader for the use of a given means of

payment. In other words, they ban excessive
payment surcharges being charged to consumers
whilst allowing traders to recover the costs of
processing payments. The guidance is available at:
https://www.gov.uk/government/uploads/system/
uploads/attachment_data/file/175298/13-719
-guidance-on-the-consumer-protection-payment
-surcharges-regulations-2012.pdf

(Source: DBIS 26 March 2013)

Advertising Standards Authority.
The Oriental Travel Company Ltd

A brochure, for holidays in China in 2012, featured a
detailed itinerary for a holiday which included a trip
to the Great Wall of China and a cruise through the
Three Gorges. Under the heading “Day 4 - Beijing”,
text stated “Oriental’s Style: We avoid Badaling, the
rather touristy and crowded section of the Great
Wall. To enhance the experience a little further, a
picnic lunch with a glass of bubbly will be arranged
on a watchtower overlooking the mountains to
make this day unforgettable!”. Under the heading
“Day 13, 14 - Yangtze River Cruising & Three
Gorges”, text stated “Experience the joy of waking
up each morning to an endless procession of
magnificent views slowly unfolding before you. The
next two days you will sail through the Three Gorges
of Qutang, Wu Xia and Xiling. Other highlights
include a sampan ride through the Shennong
Stream and shore excursions to the Fengdu Snow
Jade Cave and Three Gorges Dam”.

A complainant challenged whether the following
claims were misleading:

1. that the trip included a picnic and glass of
bubbly at the Great Wall of China; and

2. that the Yangtze River and Three Gorges cruise
included a trip to the Xiling Gorge and Fengdu
Snow Jade Cave.

The ASA was concerned by TOTC’s lack of response
and apparent disregard for the Code. The ASA
reminded them of their responsibility to respond
promptly to enquiries and they told them to do so in
future.
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The first complaint was upheld. The ASA understood
from the complainant that, when they had taken
the holiday in autumn 2012, the excursion to the
Great Wall did not include the picnic lunch on a
watchtower; their local guide had said that the
authorities had stopped organised meals being
taken onto the Wall some time ago. The ASA noted
TOTC had not responded or provided evidence to the
contrary. The ASA were therefore concerned that
TOTC had continued to advertise the picnic on the
Wall as part of the holiday itinerary when it
appeared it was no longer possible for it to be
included. The ASA concluded the ad was misleading
in that regard.

The second complaint was also upheld. The ASA
understood from the complainant that their holiday
had not included sailing through the Xiling Gorge or
the excursion to the Fengdu Snow Jade Cave. The
ASA noted TOTC had not provided any explanation
as to why the complainant’s holiday had not
included those advertised elements. In the absence
of any explanation as to why those elements were
not included in the complainant’s holiday as adver-
tised, the ASA concluded that the advertising claims
were misleading.

(Source: ASA, 17 April 2013)

European Consumer Centres
Network

The ECC Network has published its annual report for
2012. ECC Annual Report (http://ec.europa.eu/
consumers/ecc/docs/report_ecc-net_2012_en.pdf).

In 2012, the European consumer Centres Network
(ECC-Net) had more than 72,000 contacts with
consumers asking for advice about their rights or for
help with cross-border shopping problems. Since
2005, the year in which the ECC-Net was created,
the number of contacts has constantly increased.

The ECC-Net handled more than 32,000 complaints
from consumers who experienced problems while
purchasing goods or services from a trader located
in a different country. The ECC-Net data shows that
the number of cross-border complaints is consider-

ably higher than in previous years (e.g. in 2011, ECCs
handled almost 27,000 complaints). This demon-
strates that European citizens know how to act and
whom to turn to if they feel that their consumer
rights have been infringed. At the same time, the
number of individual information requests
decreased as a result of a better availability of infor-
mation on EU consumer rights, for example on the
ECC websites (26,000 information requests received
by ECCs in 2012, compared to 28,000 in 2011).

These figures demonstrate that the 29 ECCs in the
27 EU Member States, Iceland and Norway form an
efficient assistance network playing an important
role in boosting consumer confidence in the internal
market. By offering European citizens professional
free consumer advice and help in case of cross-
border problems they contribute to ensure that
consumers are equally protected wherever they shop
in Europe. ECC intervention leads to amicable settle-
ments between traders and consumers in the vast
majority of cases. The ECCs therefore also contribute
to significantly reducing the cost of litigation for
consumer complaints and towards the smooth
functioning of the internal market.

In 2012, the ECC-Net was also particularly active in
raising awareness on consumer rights. The Centres
published several joint studies, e.g. research on how
the European small claims procedure worked in
practice or a study examining complaints from
consumers who shopped online cross-border in
2010-2011. On 4 July, the ECCs were on hand at 28
airports across Europe to offer advice to European
citizens about their air passenger rights. Football
fans attending the UEFA EURO 2012 and spectators
at the London 2012 Olympic Games were offered
key consumer tips on how to plan stress-free trips to
these events and how to avoid consumer hassle with
travel, accommodation or shopping.

The report includes brief case studies of how the
ECC-Net assisted consumers with travel disputes:

Germany
A holiday flight of a tour group of 10 people was
delayed for 10 hours. Other than receiving drinks
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from the flight personnel, nothing was done: no
alternative flights or reimbursement of costs was
offered. The passengers demanded compensation of
€4,400 (€440 per person), which the airline refused.
After the intervention of ECC Germany and ECC
Netherlands the airline reimbursed the passengers.

Hungary
A Hungarian consumer hired a car from an Italian
rental company. A local agent of the company
claimed an additional amount of insurance from the
consumer although it was included into the contract
terms. When back home, the consumer contacted
the company, but it refused to give the money back.
Following the assistance of ECC-Net the consumer
was reimbursed €282.

Ireland
An Irish consumer booked a holiday via a UK agent.
Due to a technical error on the agent’s website, the
consumer was advised that the booking had not
been processed. Based on this information the
consumer purchased the holiday again. However, the
original booking had gone through and the
consumer was charged twice. The agent refused to
refund the consumer, stating that his contract was
with the hotel and the airline. Following the inter-
vention of ECC-Net, the consumer was able to
recover the full amount of €1,200.

Iceland
In 2010 an Irish woman was denied boarding
because her flight with an Icelandic airline was
overbooked. She was given a ticket on another
flight the next day and the airline also supplied her
with overnight accommodation. However, the
woman claimed € 400 in compensation and tried
repeatedly to contact the airline by phone and mail,
but to no avail. Finally, she turned to ECC Ireland,
which forwarded the case to ECC Iceland. At last,
two years after the incident, she received the € 400.

US Department of Transportation

The US Department of Transportation (DOT) said
that Air China violated federal rules last July by not
making announcements every 30 minutes to passen-
gers on an aircraft delayed at New York’s JFK
International Airport that they had an opportunity
to leave the plane as it sat at the gate with the door
open. The DOT fined Air China $90,000 and ordered
the airline to cease and desist from further viola-
tions.

Air China Flight 982 was scheduled to fly from JFK
to Beijing Capital International Airport on July 15,
2012. The plane sat at the gate from 6:40 p.m. to
8:26 p.m. with the door open, but Air China failed to
make the required announcements. The aircraft did
not take off for Beijing until 10:51 p.m.

(Source: DOT, 2 May 2 2013)

US Department of Transportation

The US Department of Transportation has assessed a
civil penalty against Southwest Airlines for not
responding in a timely manner to complaints filed
by consumers, including passengers with disabilities,
and for not adequately responding to the passen-
gers’ specific complaints in its responses. The airline
was ordered to cease and desist from further viola-
tions and assessed a civil penalty of $150,000.

The Department’s Aviation Enforcement Office
found that Southwest failed to respond in a timely
manner to a large number of disability-related and
other consumer complaints it received from June
2011 to January 2012 because of a problem with its
website. When it responded most were sent late. The
responses also failed to contain information specifi-
cally required by DOT rules.

(Source: DOT, 1 May 2013)

US Department of Transportation

The DOT has fined the Italian air carrier Alitalia
$125,000 for providing inaccurate information on
its website regarding its policy on compensation to
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passengers on delayed and cancelled flights.

While Alitalia’s website displayed a copy of the
carrier’s General Conditions of Carriage (GCC) as
required by Department rules, and specifically
adopted rules required by the European Union (EU)
regarding compensation for delayed and cancelled
flights, the carrier claimed a right to refuse such
compensation, citing provisions in its tariff that
exempted travel from the US from the terms of the
GCC.

The consent order finds that the inconsistent state-
ments of policy contained in the tariff and the GCC
were an unfair and deceptive trade practice in viola-
tion of US law. The order directs the carrier to revise
its tariff and GCC to reflect the carrier’s actual
policy regarding compensation in cases of delayed
or cancelled flights to or from the United States and
orders the carrier to cease and desist from further
violations of the law prohibiting airlines from
engaging in unfair and deceptive practices.

Following a complaint from two Alitalia passengers
whose flights were cancelled, the Department’s
Aviation Enforcement Office investigated the
carrier’s refusal to pay cash compensation to the
passengers.

(Source: DOT, 28 March 2013)

Which?

Following an investigation Which? discovered that
some car hire companies are not being upfront about
all the fees charged to drivers. Their undercover
investigation revealed many of the top car hire
companies are failing to disclose additional costs
until after the booking has been confirmed, making
shopping for the best deal almost impossible.

They investigated 10 of the major car hire and
broker websites for a week long car rental in Spain
and tried to establish the full costs, including for
insurance and fuel, as well as optional extras like
additional drivers.

They found that, even at the end of the online
booking process, more than half (53%) of their

researchers were not satisfied they knew the total
car hire price.

The investigation also revealed:

• Three quarters (75%) of those who had to pay a
compulsory charge for a full tank of fuel didn’t
know how much they’d need to pay when they
picked up the car;

• One in five (22%) didn’t know the amount of
excess and 44% didn’t know the cost of the
optional excess waiver to reduce the amount
you’d have to pay if the car was damaged. This is
crucial as such payments can add more than
£100 to the cost of a week’s rental.

• More than half (54%) didn’t know if the excess
waiver covered them for damage to tyres, the
windscreen or underneath the vehicle, with car
hire companies faring worse on this than brokers
(87% compared to 22%);

• and some researchers were left in the dark as to
how much they’d pay for optional extras like
satnavs (28%) or an additional driver (28%).

Which? wants all car hire fees to be made clear to
consumers upfront and before they make a booking.
It is a principle of European and UK law that essen-
tial information, such as compulsory and other
significant charges, must be clearly stated at the
point of purchase.

(Source: Which? 18 April 2013)

Commission for Aviation
Regulation, Ireland

The Commission for Aviation Regulation in Ireland
has published its 2012 Annual Report. It is available
in full at http://www.aviationreg.ie/_fileu-
pload/2012%20Annual%20Report%20EV%20and%
20IV.pdf

In 2012 the Commission received 3,272 queries from
the public. This represents a decrease of approxi-
mately 20 per cent from the 2011 level of 4,105.
Each of the 3,272 queries received in 2012 was
examined for a possible infringement of the air
passenger rights regulations. The CAR concluded
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that 2,449 queries related to matters outside the
Commission’s responsibilities. In these cases, they
engaged with the individual and referred them to
the body or authority competent to deal with their
complaint (where known). 807 queries indicated a
possible breach of the Regulation and were then
treated as eligible complaints. (The remaining 16
queries related to persons with reduced mobility.)
The number of queries in 2012 remained above the
level in 2009, despite falling back from the highs of
2010 and 2011.

Cancellations, Delays, Denied Boarding
and Downgrades
Of the 807 eligible complaints received, most
concerned cancellations and delays, rather than
denied boarding or downgrades. Almost 37%
concerned flights departing from airports in other
Member States or flights arriving into other Member
States from third countries (e.g. the USA) operated
by Community-licensed carriers. The CAR forwarded
these complaints on to the competent national
enforcement body (NEB) for further investigation,
having conducted a preliminary screening to satisfy
themselves that they fell within the remit of the air
passenger rights regulations.

2012 was the first year in which the great majority
of complaints related to delayed flights. This may be
indicative of growing public awareness of the
passenger rights regime and the 2009 EU Court of
Justice (CJEU) ruling in the joined cases of Sturgeon
& Bock which held that passengers who arrive at
their final destination three hours or more hours
after their scheduled arrival time are entitled to
compensation unless the air carrier can prove that
an exemption should apply.

Five hundred and nine complaints fell to be investi-
gated by the Commission. The Commission has
concluded 436 investigations, while 73 are still in
progress. In 297 cases, the complaint was found to
be unsustainable under the Regulation, was
withdrawn by the passenger, or related to an
infringement for which there was no redress avail-

able to the passenger. In 59 cases, extraordinary
circumstances were found to apply and reasonable
avoidance measures taken by the airline. In 58 cases,
compensation was paid to the passenger, and in 22
further cases the customer received a refund of the
cost of their ticket and/or their expenses were
reimbursed.

(Source: CAR, March 2013)

Germany

The German Supreme Court (BGH judgment of May
5, 2013 in case X ZR 127/11) has held that passen-
gers booked on an Iberia flight from Berlin via
Madrid to San José (Costa Rica) were entitled to
compensation for missing a connecting flight.

The flight from Berlin to Madrid was about 90
minutes delayed and the passengers therefore
missed their connecting flight to San Jose. They
were rebooked on a flight one day later. Upon their
return they claimed for compensation pursuant to
Reg. 261/2004.

Applying the interpretation which the CJEU had
taken in its judgments Sturgeon and Folkerts, the
German Supreme Court (BGH) held that the passen-
gers had a right to compensation when they reached
their final destination three hours or more after the
scheduled arrival time of the flight they had booked.
A delayed departure beyond the limits set in Article
6 of the Regulation is no precondition for the
compensation. Moreover, it is of no relevance
whether the connecting flight itself was delayed or
whether the Regulation would apply to the
connecting flight at all.

The BGH thus reversed the decisions of the lower
instance courts which had dismissed the claims
because the passengers had not been ready for
boarding of the connecting flight at the due time
and therefore had not been denied boarding
without justified reason. 

(Source: IFTTA News, 15 May, 2013)

[2013] T R A V E L L A W Q U A R T E R L Y 157



Switzerland

The Swiss Federal Court has decided that a yacht
charter including crew does not constitute a
‘package’ (Judgment 4 A 450/2012 of January 10
2013). The Court pointed out that providing a crew
was an ancillary element such as providing a pilot in
air transportation. Further the yacht charter
contract did not include any specific travel as it was
completely up to the consumers how to use the
yacht and where to go.

(Source: IFTTA News, 26 April, 2013)

Australian Competition and
consumer Commission

The ACCC is urging quad bike users to ride safely
after new research found unsafe riding practices are
common. The consumer research of 125 recreational
quad bike users was conducted in early March 2013
and commissioned by the ACCC.

“Injuries and deaths relating to quad bike use have
significantly increased over the last few years. In
2012, there were 18 reported quad bike-related
deaths.

“Close to 30 per cent of these deaths were of
children under 15 years of age, which is frightening
considering that children should never be on a quad
bike designed for adults.”

The research found that almost a quarter of users
surveyed rode with someone accompanying them on
the same bike. As most quad bikes are made for one
person only, this practice can severely compromise
user and passenger safety.

“Alarmingly, the study also found that one in six
quad bike users rarely or never wear any personal
protective equipment such as a helmet, eye protec-
tion and sturdy footwear.”

Injury and death data showed an increase of
incidents relating to recreational use, in comparison
to work-related use such as farming and other
agricultural activities.

“The consumer research highlighted that over one-
third of quad bike users are self-taught and almost
half have been taught by a family member, friend or
neighbour. Users should be properly trained before
riding a quad bike.”

“Although users perceived quad bike riding to be a
dangerous activity, they also perceived it to be quite
easy. This may contribute to some users becoming
complacent about safety.”

The results from the consumer research will assist in
developing a long-term safety education
programme for recreational quad bike use while the
ACCC continues to monitor the safety of the vehicle
itself via in-depth performance testing.

Quad bike safety steps:

Prepare safe

• Ensure you are properly trained before you ride
a quad bike.

• Choose the right vehicle for your activity.
• Maintain the bike so it is in safe condition.
• Read the operator manual and observe the

manufacturer’s safety warnings and recom-
mended use of the vehicle.

Wear safe

• Always wear a helmet.
• Wear protective clothing and gear such as

goggles, long sleeves, long pants, boots and
gloves/hand protection.

Ride safe

• Never let children ride quad bikes that are
meant for adults.

• Do not carry passengers on quad bikes that are
only meant for one person.

• Avoid riding on rough terrain or steep slopes.
• Never ride under the influence of alcohol/drugs.
• Ride on familiar tracks and beware of obstacles.
• Quad bikes are not all-terrain vehicles so they

cannot go on all types of terrain.

[See also: Wilks, ‘Quad Bikes: Injuries and
Prevention’, [2013] TLQ 31.]

(Source: ACCC, 8 March 2013)
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