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Damages available

As stated in Part Two of this article, Costa is both the touristic package provider and the
cruise ship owner and it will be responsible under the Italian Tourism Code and the Italian
Naval Code for damages suffered by passengers. This opens different scenarios of liability and
different types of damages that can be recovered. Costa Concordia passengers will be able to
recover economic loss, including the price of the cruise, the value of lost luggage, and the
expenses incurred because of the accident (e.g. the cost of staying in Italy or returning to
their country, medical assistance, and the purchase of new clothes). In addition, passengers
will be able to seek non-economic damages, divided into damages for a spoiled vacation,
personal injury damages, existential damages and moral damages.1 As also mentioned in Part
Two, these damage claims may be limited by the liability cap provided under Italian law or
international treaties. Finally, it is important to keep in mind, once again, that this article
focuses only on passengers who suffered average injuries (or almost no injury, e.g. bruises,
small contusions, etc.); the passengers who experienced greater injuries would deviate from
this general analysis of available damages.

Types of damages that can be recovered. Economic loss and non-
economic loss
Articles 41-45 of the Italian Tourism Code provide that the touristic package provider is liable
for different types of damages arising from the failure to provide the touristic service
properly.

Such damages are: economic loss, damages to the person and non-economic loss2 (divided
into damages for a spoiled vacation, personal injury damages, existential damages and moral
damages). 

THE COSTA CONCORDIA TRAGEDY. A LEGAL LIFE
JACKET NOT TO DROWN IN INTERNATIONAL
WATERS. PART THREE

Alberto Polimeni

Part Two of this article described the sources of liability; Part Three describes the differ-
ent heads of damage available under Italian law for this liability and the quantum.

1. Mariagrazia Caruso “Contratto di passaggio: Costa Concordia e risarcimento danni” [2012] Guidelegali.it
http://www.guidelegali.it/approfondimento/contratto-di-passaggio-costa-Concordia-e-risarcimento-danni-
4274.aspx (last visited December 7th , 2014).

2. The III section of the Italian Civil Cassation Court, with the decision no 20292, 11/20/2012, affirmed that non-
economic damages are to be considered as a single entity and not to be divided into different categories (e.g. moral
damages, existential damages,). However, in the same decision, the Court expressly stated that such division can
be helpful in determining the final sum to award under the general label of “non-economic damages.” Finally, in
any case the different categories of non-economic damages cannot be used to give a double compensation for the
same injury. A plaintiff needs to show different injuries falling under the respective categories. 
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Starting with the economic loss, the first loss that a Concordia passenger will be able to
recover will be the value of the cruise for the part she could not use (the days of cruising the
passenger lost because of the accident). Moreover, a Concordia passenger will be able to
recover all the expenses she incurred from having to stay in Italy after the tragedy for the
time she was supposed to be on the cruise ship (hotel, food, transportation) and/or the
expenses to schedule a flight back home. In addition, she will be able to recover the value of
her baggage and the items she took with her on the ship. As to this last category, it is impor-
tant to keep in mind that the liability limits of the international conventions will be applied
as described in Part Two of the article.

As far as the damages to the person of the passenger, this category covers all the personal
injury the passenger suffered and the days the passenger needed to recover from such
injuries. Even if this article focuses only on the passengers who were not seriously injured, it
is easy to imagine that the majority of passengers suffered some bruises or other light injuries
that can still be recovered if properly documented by medical records documenting the days
required to recover from the injury.

As far as non-economic loss, it is important to explain the concept of damage for a spoiled
vacation. Article 47 of the Italian Tourism Code describes such damage as the injury the
tourist suffered for the loss of her vacation time and/or for the “unrepeatability” of the
vacation time the tourist lost.3 Such category of damages aims to compensate the tourist for
the frustration and stress she suffered for the loss of opportunity to enjoy her vacation time
which usually occurs once in a year4 (if not more seldom). There is no minimum or maximum
limit as to such damages so the judge will have to assess the compensation according to his
discretion.5

Italian Jurisprudence offers a broad range of solutions when it comes to compensate the
damage for spoiled vacation.6 Several scholars underline such inconsistency among Italian

3. Codice del Turismo, Art. 47. 

4. Simona Caterbi “Il Danno da Vacanza Rovinata”, Giuffre' Editore, 2012, p.188

5. Article 1226, Italian Civil Code. “Se il danno non puo’ essere provato nel suo preciso ammontare, e’ liquidato
dal giudice con valutazione equitativa”; “If the damage cannot be proved in its precise ammount, it must be
assessed by the judge by an equitable evaluation”. 

6. Cfr. Trib. Roma, November 10th 2005, G.S. e S.L. c. Costa Crociere s.p.a., in Dir. mar., 2006, p. 1310; Trib. Torre
Annunziata, March 29th 2005, C.A. c. Soc. Assicur. Generali, in Contratti, 2005, p. 1008: 8,000 Euros awarded for
loss of time and other general inconveniences arising from the loss of the baggage. (However, another Italian
Court awarded only 600 Euros under the same circumstances. Giudice di pace di Mestre, November 22nd 2004,
P.A. c. Compagnia aerea <> s.p.a., in Dir. trasp., 2005, p. 691 (with a commentary by E. GREGORACI, Mancata
consegna del bagaglio nel trasporto aereo: danno ritardo o danno da vacanza rovinata?)); Another example: Trib.
Roma October 2nd 2003, in Dir. trasp., 2005, p. 290 (with a commentary by L. TULLIO, Interpretazioni discutibili e
inquietanti della normativa sul contratto di viaggio): 5,000 Euros for lodging in hotel of a lower cathegory; Trib.
Treviso, January14th 2002, Tischeler e altro c. Soc. Alpitur e altro, in Giur. merito, 2002, p. 1196 (With a commen-
tary by M. PESCAROLLO, In tema di vendita di "pacchetto turistico" e di danno da "vacanza rovinata"); Trib.
Firenze, September 25th 2001, Brandoli e altro c. Soc. Follow me e altro, in Dir. mar., 2003, 558; Pret. Roma,
Deceber 11th 1996, Putti e altro c. Viaggi del Mappamondo, in Nuova giur. civ. comm., 1997, p. 879 (With a
commentary by V. ZENO ZENCOVICH, Il danno da vacanza rovinata: questioni tecniche e prassi applicative): 1,500
Euros to each traveller for a disastrous trip to Thailand; Giud. pace Casoria, September 7th 2005, F.C. c. Soc.
Sprintours, in Giudice di pace, 2006, p. 138 (With a commentary by V. AMENDOLAGINE, Responsabilità dell'inter-
mediario-organizzatore di pacchetti turistici "tutto compreso" per i disagi arrecati all'utente e risarcibilità del
danno esistenziale in re ipsa); Giud. pace Benevento, July 9th 2003, Z. e altro c. Soc. Show Tour, in Giudice di
pace, 2004, p. 325 (With a commentary by G. FRANCHI, Considerazioni in merito alla vendita di pacchetti turistici
e al danno da vacanza rovinata); Giud. pace Lecco, March 13th 2002, Rizzo c. Soc. I grandi viaggi, in Gius, 2002,
p. 1195.



Courts in awarding such a type of damages.7 In fact Italian Courts have used many different
criteria to award damages for a spoiled vacation: 50% of the touristic packet value8, a third of
the entire packet value9, double the packet value10, or even no compensation at all11. 

However in 2007, the Tribunal of Milan created a completely new way of analysing compen-
sation for damages for a spoiled vacation12. It severed the compensation from the value of the
touristic packet and linked it to the standard compensation charts for temporary inability. The
tribunal of Milan affirmed that the tourist is entitled to €65 per day plus one quarter or one
half of such value according to the subjective suffering in the specific case13. The starting
sum of €65 has been increased by the Milan Tribunal with the passage of the years14.
Currently, the Tribunal uses values that go from €96 to €144 as a standard compensation
tariff for temporary inability. As a consequence, the tourist will be entitled to a sum that goes
from €96 to €144 multiplied by the number of vacation days the tourist lost plus a half or a
quarter of the sum obtained depending on the severity of her suffering.

Such a decision by the Tribunal of Milan is not binding on other Italian courts, however it
sets objective criteria that may help other courts in future determinations. For this reason this
method can be used as a model in evaluating a possible damages award for a spoiled
vacation. 

Finally, it is important to remember that the damage for a spoiled vacation is a form of liabil-
ity, in addition to all the other damages the Concordia passenger suffered; it does not absorb
the emotional distress, the economic loss for the price of the touristic packet, or any other
expenses incurred. The damages for a spoiled vacation are an independent category of
damage that stands alone and needs to be compensated for separately.

As far as the existential damage is concerned this was discussed in Section III of the Italian
Civil Cassation Court (the Supreme Court in civil matters) as being an impairment which can
be objectively ascertained (and not merely emotionally or subjectively) caused to a person,
which alters their habits and relationships, forcing them to change their lifestyle and the
expression and realisation of their personality in the external world in terms of social and
work relations, with consequent impairment of the personal values guaranteed by the consti-
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7. Carlo Rossello "Il Danno da Vacanza Rovinata, dopo le Sezioni Unite del 2008 sul nuovo Statuto del Danno non
Patrimoniale" [2009] Associazionecivilisti.it http://www.associazionecivilisti.it/dottrina.asp?tipo=articoli&id=5
(Last visited December 7th , 2014); C. Carrassi "Il risarcimento da vacanza rovinata non sarà più sinusoidale né
irrisorio (ma neppure esistenziale)" note on Morelli e Frova v. Marcelletti Tour Operator s.r.l., [2009] in Danno e
resp., p. 183
8. Carbone c. Metamondo T.O. s.r.l., Giud. Pace Ravenna, 20 maggio 2002, in Giur. it., 258 (note by D. GENNARI,
Breve rassegna in materia di danno "da vacanza rovinata" 2003). 
9. Brandoli e altri c. Follow Me s.r.l. e Dune Viaggi d'avventura, Trib. Firenze, 25 settembre 2001, in Dir. mar.
10. Trib. Roma, 6 ottobre 1989; Trib. Napoli, 22 febbraio 2006, in Corriere del merito, 2006, p. 583. 
11. Casandro c. Centro Sun Solarium, Trib. Monza, 22 aprile 2003, in Nuova. giur. civ. comm. (note by L.
MORLOTTI, Vacanza rovinata e pretesa risarcibilità del danno esistenziale in aggiunta al danno biologico tempora-
neo, 2003 , p. 856). 
12. Morelli e Frova v Marcelletti Tour Operator s.r.l; E. GUERINONI, Diritto contrattuale europeo e misura del
danno da "vacanza rovinata", in Contratti, 2004, p. 197. 
13. Fabio Collavini “Novita’ sulla risarcibilita’ e sulla quantificazione del danno da vacanza rovinata” [2010]
Salvaviaggio.com http://www.salvaviaggio.com/news-settore-turistico/news.php?id=215 (last visited December
7th, 2014).
14. Giovanni Negri, “I valori per la liquidazione del danno non patrimoniale aumentano del 5,6%” [2013]
ilsole24ore.com http://www.ilsole24ore.com/art/norme-e-tributi/2013-03-25/valori-liquidazione-danno-patrimo-
niale-150141.shtml?uuid=AbVVvQhH (last visited December 7th, 2014).



tution15. Existential damage does not represent the subjective feelings of the injured party but
their objective state caused by the injury16. Therefore, the plaintiff has the burden of proving
that she cannot enjoy life the way she used to before the accident and she needs to prove
such a condition as an objectively existing state, and not as a subjectively perceived condi-
tion17. 

Courts can award existential damages only in cases expressly provided for by Italian Law18 or
when the tort19 infringed the plaintiff's constitutional rights20. There is no specific law or
statute providing the possibility of awarding existential damages for the failure to provide a
touristic packet; however, the Concordia passengers can claim that Costa's wrongful activity
deprived them of their constitutional right to enjoy their vacation time21.

Moral damage, is described as the suffering and distress the injured party suffered because of
the tort or criminal act22. The Concordia passengers had to wait for hours before being
rescued. Moreover, they underwent the stress of seeing an inexperienced and unprepared crew
undertaking the rescue procedure. Most, if not all of them, were not sure that they would
make it to the shore and were afraid for their lives and some of them could not find their
relatives or friends when they eventually got on shore23. It is easy to imagine that the vast
majority, if not all, of the Concordia passengers should be entitled to moral damages.
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15. Cassazione civile , sez. III, n° 20292, 20.11.2012.
16. Id. 
17. As far as a proving it, the Court affirms that the plaintiff can prove it through witnesses and documents but
also presumptively. The Court also stated that the plaintiff can successfully show such damages by presumption
alone and it will be for the judge's discretion to weigh the strength of such a presumption. Using such a approach
in the Concordia tragedy's context, a Concordia passenger should be able to show that she has been permanently
deprived of her right to enjoy her vacation time. Moreover, some passengers may also be able to show that she is
not able to go on a cruise anymore and given the shocking experience the passenger experienced it is likely that
the judge will presumptively accept such claim without requiring the passenger to produce any medical or psycho-
logical record. 
18. Article 2059 of the Italian Civil Code: “Non-economic damages must be awarded only in cases provided by
law.”
19. When the cause of action for existential damages is a breach of a constitutional right, courts are more inclined
to award existential damages if such breach was caused by a criminal act. However, in the Concordia case, Costa
settled in the criminal trial and therefore did not admit its criminal liability as to the accident (under Italian Law a
settlement for a criminal trial does not constitute admission of guilt). However, Captain Schettino’s trial is still
open and his criminal liability may be enough to trigger Costa’s liability. If this occurs, Concordia passengers will
have a better chance of claiming existential damages compensation affirming that Costa (through Schettino’s
actions) infringed their constitutional right to enjoying vacation time (or of enjoying their health in the most
serious cases) through a criminal act.
20. Civil Cassation, n. 26972, 11/11/2008. Although the Court extended the application of the existential damages
doctrine to cases of deprivation of constitutional rights, it also stated that under such circumstances the plaintiff
will have to show that the deprivation is permanent and not merely temporary. Therefore, in the present case a
Concordia passenger will have to show that, for instance, he will not be able to go on a cruise again or that he will
not be able to enjoy the sea again.
21. Article 36, III section of the Italian Constitution: “Workers are entitled to a weekly day of rest and to annual
paid holidays; they cannot relinquish this right.” Of course, other possible grounds for existential damage in the
Concordia case would be the impossibility of enjoying another cruise, or transportation in general, or enjoying the
sea, etc.
22. Cass. Civ. Sez. III, 20.11.2012 n. 20292; Michele Iaselli “Danno morale” 2012. Examples of “moral damages” are
the stress or suffering caused by a delay in delivering luggage, a defective marriage videotape that means the
couple do not have a tangible memory of their marriage ceremony, or the stress caused by an unlawful eviction.
23. “Naufragio al Giglio, tre morti annegati Fermati comandante e primo ufficiale” from www.Corrieredellasera.it
(last visited December 7th, 2014). http://www.corriere.it/cronache/12_gennaio_14/nave-crociera-incagliata-
morti_da423a42-3e72-11e1-8b52-5f77182bc574.shtml 



However, moral damages are subjective damages. A single passenger has to prove in court the
specific extent of the suffering she experienced.

Punitive damages
Punitive damages need to be addressed separately because currently there is not an express
provision in Italian Law regarding such damages. It is not only that Italian Law does not
provide a regulatory scheme for the awarding of punitive damages; Italian courts refused to
recognise as enforceable punitive damages awarded by US courts. The landmark case as to
the applicability of punitive damages in the Italian legal system is Parrot v Firmez s.p.a.24 In
that case the Court of Appeal of Venice, later confirmed by Section III of the Italian Civil
Court of Cassation25, refused to award punitive damages, and stressed that the Italian system
of civil liability is strictly compensatory, not punitive. A more recent decision by Section I of
the Italian Civil Court of Cassation26 further examined the concept. The Court affirmed that
the Italian legal system requires the plaintiff to prove actual damage that can be calculated in
monetary terms. According to the Court’s view, when a plaintiff seeks punitive damages, she
is not proving a damage she suffered; to the contrary she is only seeking punishment for the
defendant. 

However, punitive damages are not completely outside the Italian legal system. Scholars
recognise that some specific provisions in the Italian Civil Code ground liability on the
conduct of the wrongdoer rather than the damages suffered by the injured party27. Such
provisions show points of contact with the legal concept of punitive damages in providing a
deterrence or a punishment for the wrongdoer rather than a compensation tool for the injured
party. 

Under Italian family law for example a breach of “family fidelity duty” (an extra-marital
affair) can result in tortious liability only when it represents, for its “intrinsic gravity”, an
insult to the human person28. This provision clearly focuses on the wrongdoer's conduct (that
has to be “intrinsically grave”) rather than on the damages suffered by the betrayed spouse.29
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24 Parrot v Firmez Spa, Court of Appeal of Venice, n. 1359/01. The Court of Appeal of Venice refused to recognise
or enforce a judgment of the District Court of Jefferson County, Alabama, rendered in a tort case, where an Italian
manufacturer had been condemned to pay $1,000,000 in punitive damages having allegedly caused the death of
the son of the plaintiff involved in a road accident, due to a defect in the design of the buckle of the crash helmet
that he was wearing. The US Court did not specify the apportionment of compensatory and punitive damages
against the Italian defendants, and the Court of Appeal of Venice concluded that the award was punitive in nature,
and therefore contrary to domestic public policy. 

25. Cassazione civile , sez. III, 19 Gennaio 2007, n. 1183.

26. Cassazione civile , sez. I, 8 Febbraio 2012, n. 1781.

27. Alessandro P. Scarso, Punitive damages in Italy, in Punitive damages: common law and civil law perspectives,
Springer, Wien, New York, 2009 p.105.

28. Cassation Court n. 9001 May 10th 2005. 

29. Id. Another example comes, again, from the family law field. Article 81 of the Italian Civil Code provides that
no liability arises from a breach of promise except for the expenses occurred in preparation for the marriage.
However, Italian courts affirmed that conduct intentionally aimed to cause harm excludes the applicability of
article 81 and leads to tortious liability for extra damages such as the pain and suffering the spouse suffered.
Although the plaintiff still needs to show harm, the kind and extent of harm the defendant has to pay compensa-
tion for depends on the defendant's mental state. Therefore this view that the Italian courts have adopted construes
Article 81 as a rule that punishes the wrongdoer for her specific mental state. See, “Il Matrimonio”, 2002, Trattato
Cicu-messineo p.272; F. Finocchiaro “Del Matrimonio”, 1971, Commentario del Codice Civile Scialoja-Branca,
p.188.



The field of security transactions law provides another example. Italian courts30 have held the
Italian Regulatory Authorities for the Securities Market (CONSOB) liable in cases of gross
negligence for failing to adequately vet a prospectus containing misleading or false informa-
tion. Once again, it is the nature of the wrongdoer's conduct that triggers liability31.

So, in the Italian legal system, it is possible to trace regulatory schemes that are similar to the
legal concept of punitive damages, and professionals, courts and scholars that advocate an
express introduction of punitive damages. However this has not been sufficient in recent
years to change the Italian legal system. They may be used as arguments to convince a court
during a trial, or the opposing party during a negotiation, to award some sort of punitive
damages money to the plaintiff, but such result is unlikely to occur. Therefore, in the present
analysis this article will assume that punitive damages would not be awarded in the Costa
Concordia case.

A suggested sum
This section of the article aims to provide a prediction of what an Italian court would award a
passenger who suffered the typical losses32 incurred by the Concordia passengers. This
compensation sum the passenger might theoretically recover will be compared with the settle-
ment offer most passengers accepted from Costa. The calculation will be addressed in Euros;
the final sum will be in Euros but finally converted into US Dollars to make a more under-
standable comparison with the settlement sum.

As already indicated, Italian courts will not award or recognise punitive damages. Therefore,
the only categories of damages a Concordia Passenger will be able to recover are: economic
and non-economic damages. The economic damages include: the cost of the cruise, the cost
of lodging after the shipwreck and/or the cost of the transportation back to the passenger's
domicile, the value of the passengers' personal belongings lost in the shipwreck, the cost of
necessary goods for the staying after the shipwreck (e.g. new clothes, food, etc), the cost of
the first medical diagnosis and the treatment.

The typical cruise cost was €1,500.33 The cruise was meant to be an eight day cruise34; there-
fore it is reasonable to assume that a Concordia passenger was on a two week vacation35.
Therefore, the lodging expenses will have to be calculated on a two week base. It is reason-
able to assume a cost of €100 per night per person to stay in Florence or in Rome36. €100
times 14 nights adds up to €1,400. Some passengers may have decided to travel back to their
home instead of staying in Florence or Rome. In such case it is still reasonable to consider a
cost of €1500 for the flight back to the United States.37
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30. Cassation Court of Florence n. 3132, July 3rd 2001. 
31. L. Scotti “Diffusione di informazioni inesatte e tutela degli investitori: configurazione della responsabilita' della
CONSOB per omessa viglianza”, 2002 GC.
32. Someone who experienced greater damages or injuries would deviate from this amount accordingly. 
33. Costa Cruiseline Catalog 2012, p. 128. 
34. Id. 
35. Considering the time required to commute to and from the passenger city to the port of Civitavecchia the Ship
departed from, it is reasonable to assume that the typical Concordia passenger scheduled such an 8 day cruise in a
two week vacation time frame.
36. Florence and Rome are the two biggest touristic towns near the Isola del Giglio. 
37. The cost would be less for European or Italian passengers, of course.



Given the length of the vacation it is reasonable to believe that almost every passenger had
two bags with them on the ship. A typical value for two bags is €1,00038. 

The general expenses such as medical bills and clothing vary from passenger to passenger
and need to be proven on a case by case basis. However, it is safe to consider that such
expenses amount to at least €500.39

Adding the above sums, it is easy to see how the economic loss could amount to €4,500. 

The calculation for the non-economic damages is dramatically more complicated to calclate
because Italian courts have broad discretion in deciding the extent of such damages. Case law
does not help either given the peculiar circumstances of the Concordia accident. Additionally,
Italian courts addressed and described non-economic damages only recently. Therefore, there
are not many cases dealing with transportation tragedies to use as a precedent.

The first non-economic damage to address is the damage from a spoiled vacation. Courts
have shown a broad discretion and have awarded different sums, generally linked to the
touristic package price. As previously observed40, some courts have awarded double the
package price; therefore in the present case such damage would amount to €3,000. However,
some courts started to sever the compensation from the value of the touristic packet and
linked it to the standard compensation charts used by civil courts to compensate for tempo-
rary physical indisability. Such disability is based on a sum that goes from €96 per day to
€144 per day plus one half or one quarter of such sum according to the severity of the suffer-
ing. A Concordia passenger will argue that she is entitled to the maximum sum possible given
the extraordinary circumstances of the accident.

Therefore, it is reasonable to multiply €144 times 14 (days of vacation) and raise the result by
one half given the severity of the accident, for a final sum of €3024. Therefore, despite the
system the Court will use to award damages for a spoiled vacation, Concordia passengers can
claim a sum around €3,000. For the purposes of this analysis, €3024 will be the sum taken
into account because it is based on a more predictable calculation and because it leads to a
higher compensation for the passengers. 

Unlike the damage for a spoiled vacation, there is no fixed tariff for moral damages. Case law
shows that it would be reasonable for a Concordia Passenger to seek moral damages of
€20,500.41 An Italian Court42 awarded €30,000 of non-economic damages to a passenger in a
train derailment and such damages included the moral damage. However, the Court linked the
moral damage to the physical damage suffered43. Such approach is no longer used and in the
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38. http://www.federconsumatori.it/pagina.asp?changepath=istruzioni/turismo/Problemi%20con%20il%
20bagagli%20cosa%20fare.html (Last visited December 7th, 2014).

39. The Italian Government provided free first assistance for the Concordia passengers; however, it is hard to
calculate to which extent.

40. See Part II of the article.

41. As an example of the cases reviewed: Courts awarded moral damages in the amount of €1,700 to a married
couple who suffered the loss of their wedding book (pictures, videos, etc.); €30,000 to a daughter who was not
legally recognied by her father for 34 years; €6,116 for a car accident without permanent physical injury; €5,600
for the stress the owner of a stolen car suffered. It is reasonable to believe that the Court will consider the
emotional suffering a Concordia passenger experienced as at least ten times more severe than the one suffered by
the married couple for the wedding book, or at least three times higher than a car accident. 

42. Tribunale di Nola, March 14th 2011. 

43. In that case the victim suffered a broken arm. 



present case, as indicated, we are taking into consideration only the passengers who did not
suffer substantial personal injury damages. Although the case in question does not address
the moral damage separately, it can still be used as a partial measure of the possible moral
damage the Court may award. Because the Concordia passenger we are taking into considera-
tion did not suffer substantial bodily harm, it is reasonable to ask for one third less than the
€30,000 awarded in the case mentioned and therefore, to seek €20,000 for moral damages.

Italian Courts have awarded €500 for the moral damage arising from the apprehension of loss
of baggage44. So €500 need to be added to the previous amount of €20,000; the final sum for
moral damages should be in the order of €20,500.

Just like the moral damage, when it comes to calculating the existential damage, the judge
has a broad discretion and it is hard to find helpful case law given the peculiar circumstances
of the Concordia accident. Grounds for awarding existential damages in the Concordia case
would be the impossibility of enjoying another cruise, or transportation in general, or enjoy-
ing the sea. It is hard to anticipate how Italian courts will quantify such damage but it is
reasonable to assume compensation of €10,000.45

On this basis, the final compensation for non-economic damages should be in the order of
€33,524. 

It is possible now to add the compensation sum for economic damages to the compensation
sum for non-economic damages just identified to obtain the final suggested compensation
sum a Concordia passenger should be able to seek; such sum is €38.024.46

Other lawyers have tried to estimate a possible compensation sum Concordia passengers
should receive. Such lawyers came to the conclusion that €50,00047 would be a proper sum of
compensation for the damages (including both economic and non-economic damages)
Concordia passengers suffered.

Now it is time to compare the suggested sum of €38.024 with the one obtained by the
Concordia passengers. Costa settled for €14,000.48 The sum of €38,024 is of course higher
than the one Concordia passengers received from the settlement but the analysis is not so
simple. First of all we have to consider that the sum €14,000 is made up of €3,000 for
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44. Giudice di pace Bari, Sentenza n. 399, 20 gennaio 2010.

45. Italian courts awarded €10,329 of existential damages in “mobbing” cases. Tribunale di Tempio Pausania,
sentenza n. 157 10.07.2003; or €1500 as existential damages to a plaintiff who saw a car run over her dog. Giudice
di Pace di Roma, March 14th 2013. It is reasonable to believe that Italian courts will consider the existential injury
suffered by Concordia passengers at least as extensive as the existential damage a worker suffered because of
mobbing practices; or at least 6 or 7 times higher than the existential injury the dog owner suffered in the case
just mentioned.

46. $49,431 with a currency exchange of 1.3 US Dollars per Euro).

47. ($65,000 with a currency exchange of 1.3 U.S. Dollars per Euro). Massimiliano Caruso “Profili risarcitori ed
assicurativi correlati a navi da crociera della classe della Costa Concordia”, 16 gennaio 2012; Alberto Batini, “The
Costa Concordia Incident – Passengers and Crew – the Italian law perspective”, Remedy.ru, 2-28-2012.
Unfortunately, such lawyers do not offer a complete and detailed breakdown of how they arrived at such a sum so
it is impossible to compare their compensation assessment to the one used in the present article. 

48. ($18,200 with a currency exchange of 1.3 US Dollars per Euro). The offer was meant for the non physically
injured passengers and 67% of such passengers accepted the settlement offer. Giuseppe Cordasco “Costa Concordia,
14 mila Euro di risarcimento ai passeggeri con il danno esistenziale” [2012] Panorama.it
http://economia.panorama.it/Costa-Concordia-14-mila-euro-di-risarcimento-ai-passeggeri-con-il-danno-esisten-
ziale (Last visited December 7th, 2014).



economic damages and €11,000 for non-economic damages49. Secondly, it is significant that
such sum came about as the result of a negotiation. 

In these circumstances, the sum of €3,000 for economic damages appears reasonable.
Assuming that their respective initial position were €4,000 for the consumers (only €500 less
than the estimation in this article) and €2,000 for Costa, the sum of €3,000 would fall halfway
between the request of the two parties and therefore can be considered reasonable. 

The outcome is slightly different for the non-economic damages. The remaining €11,000
Costa settled for are too far from the estimate of €33,524 this article reached. Although it is
not reasonable for the Concordia passengers to expect to obtain the whole sum, it is reason-
able to believe that Italian courts would award at least €20,000 of non-economic damages
(almost twice as much the sum Concordia passengers settled for).

However, we have to keep in mind the issues a lawsuit will generate, as discussed in the first
two parts of the article. Issues such as the slowness of Italian Courts in coming to a final
adjudication; the attorneys and court fees plaintiffs would have to cover before obtaining a
final judgment; the technical difficulties for foreign passengers; and the difficulties in
predicting the extent of compensation to be obtained in a court with a wide discretion. Such
considerations carry a lot of weight during a negotiation process and can push the plaintiff to
accept lower sums of money as long as such sums are available now rather than later. 

There is an Italian saying related to receiving compensation: “Pochi, maledetti e subito.”50

The literal translation, “Few, hated, but now” does not fully communicate its meaning.
Perhaps a better explanation is that most people will regretfully accept a smaller sum paid
now rather than wait for the possibility of a greater sum later. That appears to be what the
majority of Costa Concordia passengers decided to do.

Alberto Polimeni is a staff attorney with Access Insurance Underwriter, LLC,
Fort Lauderdale, Florida
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49. Id. 

50. Giuseppe Buffone, “Il Civilista, Mediazione e Conciliazione”, Giuffre', 2010, p.20.
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