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ROME II AND THE ASSESSMENT OF DAMAGES 

 

Applicable law and the assessment of damages before Rome II 

A quick recap. Most English lawyers are reasonably familiar with sections 11 

and 12 of the Private International Law (Miscellaneous Provisions) Act 1995. 

The general rule, pursuant to section 11, is that the law to be applied by 

the English Court is, “the law of the country in which the events 

constituting the tort or delict in question occur”:1 sometimes referred to in 

the textbooks and case law as the lex loci delicti. The presumption that the 

law of the country where the tort occurs is to be applied can be displaced 

under section 12 of the 1995 Act if, by comparison of the factors linking the 

tort with the place where the harmful events occurred, with the law of 

another country (say, England which I shall assume to be the law of the 

forum) it appears that it would be “substantially more appropriate 

[emphasis added]” to apply English law. The comparison is generally carried 

out with regard to (see, section 12 of the 1995 Act): 

a. the parties; 

b. the events; 

c. the circumstances or consequences of the events. 

 

The leading English cases on the balancing exercise required by sections 11 

and 12 of the 1995 Act are Roerig v Valiant2 and Harding v Wealands3 – a 

case appealed to the House of Lords (albeit, not on the section 11/12 

issue).4 Harding v Wealands concerned a road traffic accident in New South 

Wales. The Claimant passenger was English. The Defendant, his former 

partner and the driver of the vehicle in which the Claimant was injured, 

                                                 
1
 s 11(1) of the Private International Law (Miscellaneous Provisions) Act 1995. 

2
 [2002] 1 WLR 2304 (CA). 

3
[2005] 1 WLR 1539 (CA) 

4
 Harding Wealands [2007] 2 AC 1 (HL(E)). 
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was an Australian national. The Claimant was rendered tetraplegic as a 

result of injuries sustained in the road traffic accident. One of the issues 

between the parties concerned the law to be applied by the English Court 

(to the assessment of damages). The Defendant‟s insurers were keen to rely 

on certain provisions of the law of New South Wales (the lex loci delicti). 

The Court of Appeal determined that the coincidence between the 

nationality of the Defendant and the location of the accident meant that 

the general presumption (under section 11) should not be displaced.  

 

Once the applicable law has been determined, by reference to sections 11 

and 12 of the 1995 Act, it is necessary to identify the issues to which the 

applicable law is to be applied. With its characteristic genius for 

pragmatism English law evolved a distinction between substantive and 

procedural matters which assisted in separating those matters which were 

to be determined according to the applicable law and those which could be 

safely left to the law of the forum. Questions of liability, causation and 

contributory negligence5 are treated as matters of substance which are 

determined by the applicable law. By contrast, matters of evidence and 

procedure (including costs) are, by contrast, procedural matters for the law 

of the forum (see, section 14(3)(b) of the Private International Law 

(Miscellaneous Provisions) Act 1995).  

 

Traditionally, English law has treated the recoverability of a head of loss or 

damage as a substantive matter to be determined according to the 

applicable law. However, once it has been determined that a head of loss or 

damage is, according to the applicable law, recoverable, the assessment or 

quantification of that loss is then treated as a matter of procedure and 

dealt with according to the law of the forum (ie. according to English law). 

                                                 
5
 See, Dawson v Broughton (2007) (unreported decision of HHJ Holman, Manchester CC) LTL. 
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Accordingly, if one assumes a personal injury claim proceeding in the 

English Courts which arises out of a tort committed in Spain where the 

applicable law is Spanish law, the English lawyer instructed for the Claimant 

will provide a copy of his client‟s Schedule of Loss (which is drafted in the 

conventional, English manner) to a Spanish Abogado agent. The Spanish 

lawyer will then provide a brief advice identifying which of the items 

claimed on the Schedule are, in principle, recoverable as a matter of 

Spanish law. The assessment exercise (determining how much the Claimant 

is actually entitled to under each recoverable head of loss) is then dealt 

with in the ordinary manner according to English law principles. 

 

The most recent (and most authoritative) pronouncement on where the 

assessment of damages is to be placed on the substantive/procedural 

spectrum is the decision of the House of Lords in Harding v Wealands.6 As I 

have indicated, the Defendant‟s insurers were keen to rely on certain 

provisions of New South Wales law with respect to the assessment of the 

Claimant‟s losses and, in particular, on a New South Wales statute – the 

Motor Accidents Compensation Act 1999 – which imposed restrictions on the 

amount of damages that could be recovered by the Claimant. The House of 

Lords held that all of the provisions of the New South Wales statute were 

procedural, rather than substantive, and did not, therefore, fall to be 

applied by the English Court which should apply the law of England (the law 

of the forum) to the quantification or assessment of the Claimant‟s losses. 

In the course of his speech in Harding v Wealands Lord Hoffmann stated as 

follows (recently cited with approval by Blair J in Maher & Maher v 

Groupama Grand Est):7 

                                                 
6
 [2007] 2 AC 1 (HL(E)). 

7
 [2009] EWHC 38 (QB). Upheld on appeal: [2009] EWCA Civ 1191. Maher & Maher, both at first 

instance and on appeal, determined that Odenbreit claims brought direct in the English Courts against a 

foreign domiciled insurer are tortious claims to be determined, therefore, according to the proper law 

of the tort, rather than claims for contractual indemnity pursuant to the insurance contract to be 

determined according to the law of the contract.  
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“In applying this distinction to actions in tort, the courts have 

distinguished between the kind of damage which constitutes an actionable 

injury and the assessment of compensation (ie. damages) for the injury 

which has been held to be actionable. The identification of actionable 

damage is an integral part of the rules which determine liability. As I have 

previously had occasion to say, it makes no sense simply to say that 

someone is liable in tort. He must be liable for something and the rules 

which determine what he is liable for are inseparable from the rules which 

determine the conduct which gives rise to liability. Thus the rules which 

exclude damage from the scope of liability on the grounds that it does not 

fall within the ambit of the liability rule or does not have the prescribed 

causal connection with the wrongful act, or which require that the damage 

should have been reasonably foreseeable, are all rules which determine 

whether there is liability for the damage in question. On the other hand, 

whether the Claimant is awarded money damages (and if so, how much) or, 

for example, restitution in kind, is a question of remedy.”8   

 

It should be noted that, as a result of the recent decision of the Court of 

Appeal in Maher and Maher v Groupama Grand Est [2009] EWCA Civ 1191 

the choice of law rules in tort are, as most of us had assumed, to be applied 

to Odenbreit claims brought – pursuant to section 3 of the Judgments 

Regulation (Council Regulation 44/2001) – directly against an insurer in the 

English courts (where the law applicable to the tort permits such direct 

action). In Maher, the Defendant insurer sought to argue that the law 

applicable to the contract of insurance (being French law) should be applied 

(as an alternative to using the choice of law rules in tort). This contention 

was emphatically rejected by both the High Court and the Court of Appeal. 

 

                                                 
8
 Paragraph 24. 
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In a recent extra-judicial lecture Lord Mance described the House of Lords‟ 

decision in Harding v Wealands as a “rebuff” to “an attempt by a majority 

in the Court of Appeal ... to redefine the traditional boundary between 

substance and procedure, by putting the measure of damages on the side of 

substance, rather than procedure.”9 Rome II succeeds where the Court of 

Appeal failed. Its provisions score across English law‟s traditional 

substantive/procedural divide, replacing a pragmatic local settlement with 

a drive towards pan-European uniformity. 

 

Rome II and applicable law in tort: the key provisions 

For an instrument with the explicit aim of introducing uniformity so as to 

create a “genuine European law-enforcement area” the Rome II Regulation 

is riddled with ambiguity and doubt. With the kind of complexity which may 

delight academics, but which drives practitioners to distraction, even its 

coming into force is freighted with uncertainty. Article 31 provides that, 

“This Regulation shall apply to events giving rise to damage which occur 

after its entry into force.” The Regulation entered into force, according to 

the rule contained in article 254(1) of the EC Treaty, on the 20th day after 

its publication in the Official Journal; that is, on 20 August 2007. However, 

article 32 provides, “This Regulation shall apply from 11 January 2009, 

except for Article 29, which shall apply from 11 July 2008.” Dicey, Morris & 

Collins suggests that articles 31 and 32 should be read together, so that 

Rome II will apply only in respect of events giving rise to damage which 

occur after 20 August 2007 where legal proceedings in respect of the same 

are commenced after 11 January 2009.10 This solution requires reading the 

words, “... provided that legal proceedings in respect of such events have 

                                                 
9
 Lecture to the Pan European Organisation of Personal Injury Lawyers (“PEOPIL”): Malta, June 

2009. 
10

 Dicey, Morris & Collins, The Conflict of Laws (14
th

 ed, 2007), 1
st
 supp, para S35-168. 
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been introduced on or after 11 January 2009”11 into article 31 of the 

Regulation (which some may object to), but does at least provide some 

clarity. However, the position remains far from clear and there are a 

variety of (academic) opinions jostling for approval by a Court. At the time 

of writing it remains unclear which opinion will ultimately find favour 

(although, for what it is worth, the author of this paper prefers the Dicey, 

Morris & Collins approach). It might be noted that a District Judge sitting in 

the Winchester County Court has – in the last fortnight – been persuaded 

that the Rome II Regulation will apply to claims which are heard by a Court 

(at a hearing to determine whether Rome II applies) after 11 January 2009 

even if they were issued (by Part 7 Claim Form) before 11 January 2009. 

This decision might have raised a cheer among insurers, but stands at odds 

with the academic authority and is surely wrong. 

  

Unfortunately, the uncertainty does not end with doubts about the 

temporal scope of the Rome II Regulation (perhaps inevitable in a legal 

instrument drafted by a committee after a lengthy process of negotiation 

and compromise and where the substantive provisions of the same are 

introduced by no fewer than 40 recitals). Article 4(1) of the Regulation 

provides as follows: 

“Unless otherwise provided for in this Regulation, the law applicable to a 

non-contractual obligation arising out of a tort/delict shall be the law of 

the country in which the damage occurs irrespective of the country in 

which the event giving rise to the damage occurred and irrespective of the 

country or countries in which the indirect consequences of that event 

occur.” 

 

                                                 
11

 See, R Plender & M Wilderspin, European Private International Law of Obligations (3
rd

 ed, 2009), 

para 17-020.  
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This is clear enough and reflects the fact that the lex loci delicti was 

deployed by the conflicts rules of most Member States as the means by 

which to identify the applicable law.12 It should be noted that recital (17) to 

the Regulation provides some additional assistance in a personal injury 

context that, “... in cases of personal injury ... the country in which the 

damage occurs should be the country where the injury was sustained ... .” 

Articles 4(2) and 4(3), however, introduce qualifications to the general 

rule.13 Article 4(2), introduced by the recitals to the Rome II Regulation as 

an exception to the general principle contained in article 4(1), stipulates 

that where the alleged tortfeasor and the injured party both have their 

habitual residence in the same country at the time when the damage/injury 

occurs then the law of their country of residence shall apply (this is similar 

to a proposition floated, albeit obiter, by Waller LJ in the course of his 

judgment in the Court of Appeal Harding v Wealands14). By contrast with 

the position under English law, article 4(2) applies inflexibly: where both 

parties habitually reside in a country other than that of the lex loci delicti 

at the time of damage then the law of that other country “shall” apply. It 

has been pointed out that the effect of this is that in article 4(2) cases is 

likely to be that, “The only room for argument is over where the parties 

                                                 
12

 See, Recital (15): “The principle of the lex loci delicti commissi is the basic solution for non-

contractual obligations in virtually all the Member States, but the practical application of the principle 

where the component factors of the case are spread over several countries varies.” It is striking (for an 

English lawyer) that legal documents emanating from the European Union continue to refer 

enthusiastically to the obfuscatory Latin that is now frowned on in English civil procedure; the Rome 

II Regulation contains multiple references to concepts like the lex loci delicti commissi, culpa in 

contrahendo and acta iure imperii (among many others).  
13

 It should be noted that all of these rules can be displaced if “The application of a provision of the law 

of any country specified by this Regulation ... [is] manifestly [that word again] incompatible with the 

public policy (ordre public) of the forum.” (Rome II Regulation, article 26). This provision is, 

particularly with respect to issues concerned with the assessment of damages, likely to be used only on 

the rarest occasions (compare with the public policy exception contained in section 2 of the Foreign 

Limitation Periods Act 1984). An additional general exception to the article 4 rules is that, by virtue of 

article 14 of Rome II, the parties have the right to choose the law to be applied to their non-contractual 

obligations. It seems unlikely that this will be utilised on a very frequent basis. 
14

 In the course of his consideration of the balancing exercise required by sections 11 and 12 of the 

Private International Law (Miscellaneous Provisions) Act 1995. 
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are habitually resident.”15 Article 4(3) is described by recital (18) to the 

Rome II Regulation as an “escape clause” from articles 4(1) and 4(2): 

“Where it is clear from all the circumstances of the case that the 

tort/delict is manifestly more closely connected with a country other than 

that indicated in paragraphs (1) and (2), the law of that other country shall 

apply. A manifestly closer connection with another country might be based 

in particular on a pre-existing relationship between the parties, such as a 

contract, that is closely connected with the tort/delict in question.” 

 

On first reading, this provision appears to follow the pattern established by 

section 12 of the 1995 Act; it is difficult to imagine that English Judges will 

regard “manifestly closer connection” where found in the escape clause as 

a significantly different concept to “substantially more appropriate” where 

used in section 12(1). There are, however, some important differences 

between the position in English law (as set out in sections 11 and 12 of the 

1995 Act) and article 4 of the Rome II Regulation. English law, for example, 

recognised that the law of different countries might, pursuant to section 12 

of the 1995 Act, be applied to a particular issue (see, Roerig v Valiant). 

Rome II, by contrast, contemplates that the law of one country will be 

applied in each case to all aspects of a party‟s tortious obligations: an 

inflexible approach described by one distinguished English Judge as “a 

pity”.16 Article 4(3) makes use of the formula “manifestly closer 

connection” to underline the extent to which article 4(1) contains a general 

rule favouring application of the lex loci delicti: departures from the 

general rule are clearly to be regarded as exceptional. However, article 4(3) 

presents a pre-existing relationship – perhaps, a contract governed by a law 

other than that of the lex loci delicti – as one example of a situation in 

                                                 
15

 J Fawcett & J Carruthers, Cheshire, North & Fawcett’s Private International Law (14
th

 ed, 2009), p 

798. 
16

 Lord Mance. Lecture to the Pan European Organisation of Personal Injury Lawyers (“PEOPIL”): 

Malta, June 2009. 
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which it might be appropriate to displace the general rule.17 The position in 

English law differed in that the governing law of a contract tended to be 

regarded as just one factor (among others) that might point to the 

application of section 12(1) (and displacement of the presumption that the 

lex loci delicti should be applied). 

 

Rome II and the assessment of damages 

Once article 4 has been used as the means by which to identify the 

applicable law, then it is necessary to identify the issues to which it is to be 

applied. As I have indicated, article 4 contemplates, by contrast to the 

pragmatic flexibility of the historical English approach, that the same 

applicable law will be applied to all of the issues between the parties. It is 

from such uniformity that a harmonised law-enforcement area is to be 

achieved. What room, if any, does this leave for the law of the forum? 

Article 1(3) of Rome II may state that the Regulation “shall not apply to 

evidence and procedure”,18 but what exactly does “procedure” mean in this 

context? Does it, for example, include or exclude the guidelines for the 

assessment of general damages for pain, suffering and loss of amenity 

promulgated by the Judicial Studies Board and the use of Ogden 6 in the 

calculation of multipliers for future loss?19 Does anything now remain of the 

substantive/procedural distinction – particularly as it affects the 

recoverability and assessment of damages – with which English lawyers are 

familiar? It is in respect of questions of this kind that the harmonisation 

project expressed in the Rome II Regulation most dramatically affects the 

                                                 
17

 The pre-existing relationship criterion might have considerable utility in the context of package 

holiday claims where the consumer’s contractual relationship with a tour operator is governed by a 

contract containing an express choice of (typically, English) law clause, but where certain additional 

services (eg. excursions) are then purchased by the consumer from the tour operator in resort (off-

package) and where the consumer wishes to bring a claim in tort against the tour operator with respect 

to the provision of the same: see, for example, Susan Parker v TUI UK Ltd [2009] EWCA Civ 1261 

LTL. 
18

 Which will continue to be dealt with according to the law of the forum. 
19

 One can imagine how most English Judges would answer this question. 
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approach previously taken in English law. Article 15(c) of the Rome II 

Regulation states as follows: 

“The law applicable to non-contractual obligations under this Regulation 

shall govern in particular: ... (c) the existence, the nature and the 

assessment of damage or the remedy claimed.”20 

 

The effect of this provision is succinctly described by the Ministry of Justice 

“Guidance on the Law applicable to Non-contractual Obligations (Rome II)”: 

“Article 15 of the Rome II Regulation defines the scope of the applicable 

law. It should be noted that it covers issues relating to the assessment of 

damages (Article 15(c)) and thereby reverses the current position in English 

law under which issues relating to such assessments are governed by the 

law of the country where the case is being determined. Under the Rome II 

Regulation, these issues will be governed by the law which is generally 

applicable.”21  

  

The use of the applicable law in the assessment of damages (in addition to 

the recoverability of a head of loss or damage) is by no means unknown in 

the conflicts rules which govern other areas of law at a European level. 

Article 10(1)(c) of the Rome (I) Convention which governs claims in contract 

(see, the Contracts (Applicable Law) Act 1990 which translates Rome I into 

English law) provides that the law which governs the contract will also 

govern “... within the limits of the powers conferred on the court by its 

procedural law, the consequences of breach, including the assessment of 

damages in so far as it is governed by rules of law [emphasis added]”.  

Articles 3 and 8 of the 1971 Convention on the Law Applicable to Traffic 

                                                 
20

 It should be noted that article 2(3)(b) extends the reach of the Rome II Regulation to inchoate, as 

well as actual, damage in providing that, “Any reference in this Regulation to: (a) an event giving rise 

to damage shall include events giving rise to damage that are likely to occur; and (b) damage shall 

include damage that is likely to occur.”  
21

 Ministry of Justice, Outline of the Main Provisions (9 February 2008). 
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Accidents similarly provide that the applicable law (being the lex loci 

delicti) will determine the “kinds and extent of damages.” However, the 

diversion of these currents to the law of tort and, therefore, the English 

(common law) of negligence represents a radical break with the English 

method of assessing damages in cross border personal injury claims. The 

important residual role for English law in the assessment or quantification 

of loss in cases where a foreign applicable law is applied by an English court 

has been removed. It was not uncommon in pre-Rome II cases for foreign 

lawyers instructed by the parties to provide rival and conflicting opinions on 

the recoverability of a head of loss or damage. The resolution of such 

differences of opinion typically required satellite litigation and preliminary 

issue trials. The scope for such litigation can only be increased by the Rome 

II Regulation which will leave English Judges in the unenviable position of 

having to adjudicate on the rival claims of foreign lawyers on the 

quantification of an English Claimant‟s damages, as well as their 

recoverability, according to the applicable foreign law. Given the extent to 

which rules on the assessment of damage (for loss of amenity, for past and 

future loss of earnings, for gratuitous care, for loss of profit and so forth) 

differ across the European Union the task which may confront an English 

Judge used to assessing loss the English way can only be imagined. 

  

While some have welcomed Rome II as the welcome introduction of 

principle to an area of English law previously based on the pragmatism 

expressed by the House of Lords in Harding v Wealands,22 it is perfectly 

clear that the Regulation is itself the product of compromise. Concerns 

about the extent to which an accident victim might be under-compensated 

if damages are, as regulation 15(c) directs, assessed according to the 

                                                 
22

 See, for example, R Plender & M Wilderspin, European Private International Law of Obligations 

(3
rd

 ed, 2009), para 16-056. 
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principles prevailing in the lex loci delicti23 led the Parliament to propose 

the addition of an article and supporting recital imposing a mandatory 

requirement of regard to the accident victim‟s actual circumstances in his 

or her country of domicile. The Parliament‟s proposal was rejected by the 

Council on the basis that it threatened the harmonising objectives of the 

Regulation as a whole. However, the convoluted legislative processes of the 

European Union institutions in this regard can still be traced in recital (33) 

which represents the compromise reached  by the Council and Parliament:24 

“According to the current national rules on compensation awarded to 

victims of road traffic accidents, when quantifying damages for personal 

injury in cases in which the accident takes place in a State other than that 

of the habitual residence of the victim, the court seised should take into 

account all the relevant actual circumstances of the specific victim, 

including in particular the actual losses and costs of after-care and medical 

attention.” 

 

It has been observed that the recital, “highlights the problem [associated 

with potential under-compensation where the victim experiences or incurs 

the loss in the country of his own domicile], but does little more.”25 Recital 

(33) clearly works against the general objective of the Regulation and its 

pursuit of uniformity. It is not wholly clear how the recital is to be applied 

(even as a guide to the proper interpretation of regulation 15(c) – with 

which it appears to conflict). What will happen, for example, if damages for 

future gratuitous care or loss of earnings are awardable in the country of 

domicile of the victim of a road traffic accident, but are not awarded (or 

can be awarded only for a limited period or to a maximum level) by the law 

                                                 
23

 Take, for example, an English domiciled Claimant injured in a road traffic accident in, say, 

Romania. 
24

 An interesting summary of the legislative processes can be found in A Dickinson, The Rome II 

Regulation: the Law Applicable to Non-contractual Obligations (2008), paras 14.26 – 14.32. 
25

 R Plender & M Wilderspin, European Private International Law of Obligations (3
rd

 ed, 2009), para 

16-061. 
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of the lex loci delicti? Clearly, while such differences relate – in a general 

sense – to the “relevant actual circumstances” of the accident victim, they 

might more reductively be seen as the simple product of difference 

between the legal systems of the two relevant countries; the kind of 

wrinkle which Rome II and, in particular, articles 4 and 15, was designed to 

iron out. It is possible that an English Judge faced with a Claimant who may 

otherwise be undercompensated will use recital (33) to interpret article 

15(c) in such a manner that “actual losses and costs [emphasis added]” are 

compensated. This might, for example, be achieved by ensuring that past 

losses and costs – actually incurred in the country of the victim‟s domicile 

(England) at the time of assessment – are fully compensated according to 

conventional English law principles, while all future losses fall to be 

determined according to the principles prevailing in the lex loci delicti. 

Alternatively, the risk of under-compensation might justify the use of 

recital (33) to deploy the “manifestly more closely connected” escape 

clause in article 4(3).26 Clearly, recital (33) must mean something and one 

might predict that the instinct for a pragmatic solution which is the 

hallmark of an English common law Judge will find an outlet in such 

ambiguities in the wording of the Rome II Regulation (at least in the time it 

takes for the European Court of Justice to enlighten us on its true meaning). 

 

Conclusion 

As this paper has sought to argue, it is difficult, as a practitioner, to extend 

an unequivocal welcome to the coming into force of the Rome II Regulation 

(whenever that might have been). A degree of nostalgia for the solutions 

adopted by the common law to deal with the assessment of damages in 

cross border claims might be permissible in even the most ardent advocate 

                                                 
26

 An interpretation suggested by Professor Symeonides ((2008) AJCL 173), but criticised by 

Dickinson who regards recital (33) as simply the “point of embarkation” for what may become a wider 

review of rules across the European Union governing compensation for the victims of road traffic 

accident or even for subsequent reform of the Rome II rules themselves: A Dickinson, The Rome II 

Regulation: the Law Applicable to Non-contractual Obligations (2008), para 14.32.   
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of European harmonisation. Even the European Commission had some 

second thoughts about the compensation available to the victims of road 

traffic accidents injured in a country other than that of their own domicile. 

At the beginning of 2009 (29 January) a lengthy report was published with 

the slightly cumbersome title: “Compensation of Victims of Cross Border 

Road Traffic Accidents in the EU: Comparison of National Practices, 

Analysis of Problems and Evaluation of Options for Improving the Position 

of Cross Border Victims.”27 Clearly, the study and the report which it 

produced reflect the same anxieties which found expression in the 

Parliament‟s insertion of recital (33) into the text of the Regulation. It 

remains unclear, however, why such anxiety as to the risk of under-

compensation is exclusive to those injured in road traffic accidents.  

 

The 2009 study contains lengthy descriptions of the effect of the Regulation 

and posits a number of possible reforms which might be made; there is not 

space to set out all of these, but they include the following: 

a. applying the law of the habitual residence of the victim to assess 

damages; 

b. providing coverage through the third party liability insurance of the 

victim; 

c. creating a European compensation fund for the victims of cross-border 

road traffic accidents; 

d. creating European guidelines that would provide a list of recognised 

losses; 

e. providing information to Judges so that they have accurate information 

in their own language about compensation levels, practices and 

expectations in other countries; 

                                                 
27

 Contract ETD/2007/IM/H2/116 which can be found at 

http://ec.europa.eu/internal_market/insurance/docs/motor/20090129report_en.pdf 

 

http://ec.europa.eu/internal_market/insurance/docs/motor/20090129report_en.pdf
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f. creating a European Court to have a dedicated jurisdiction over 

compensation issues. 

 

Clearly, some of these solutions are more likely to find favour with 

European legislators and Member States than others. It seems likely that, at 

least with respect to cross-border road traffic accidents, the attempts made 

by the European Parliament to ensure appropriate compensation based on 

the losses incurred in the victim‟s country of domicile will ultimately result 

in further legislative reform of the Rome II Regulation (and, perhaps, a new 

set of rules for us to unpick). However, in the meantime and until the 

European Court of Justice shows an interest, English Judges are going to 

have to adjudicate on disputes between Claimants and insurers about the 

true meaning of the Rome II Regulation. There will be more litigation in this 

jurisdiction. It is hard to predict where this will leave the ambitions of 

those responsible for drafting the Rome II Regulation and their goal of 

harmonising the European conflicts rules for the assessment of damages in 

tort. 

 

Matthew Chapman 

Barrister, 1 Chancery Lane 

Chairman, Travel & Tourism Lawyers‟ Association 
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EXCURSIONS: OFF ON A FROLIC OF OUR OWN … 

 

 

The Background 

The question of tour operator liability in respect of the provision of 

excursions and other services sold in-resort by local representatives 

continues to cause difficulty. It is a common feature of package holidays 

that the local representative employed by the tour operator markets, sells 

and collects money for a variety of local excursions. The venue for this 

activity is, typically, the welcome meeting hosted by the local 

representative at the start of the holiday. Equally typically, the tour 

operator does not itself provide the excursion on the day. This is, instead, 

undertaken by a local entity (often, but by no means invariably, a company 

registered locally). If something goes (negligently) wrong during the course 

of the excursion then the UK holidaymaker (left injured or dissatisfied) 

would generally prefer the convenient option of suing the UK registered 

tour operator, rather than taking the risk and bearing the cost of suing the 

local company which provided the excursion. 

  

As a result of first instance cases such as Allison Rochead v Airtours 

Holidays Limited (2001) CLCC (HHJ Crawford Lindsay QC) and  Gallagher v 

Airtours Holidays Limited (2001) Preston CC (HHJ Appleton) it is now 

tolerably clear that the Package Travel Regulations 1992 will not assist a 

Claimant in this position (and this must be right). If the excursion is booked 

and paid for in-resort, rather than in advance, then it will not satisfy the 

conditions of pre-arrangement and inclusive pricing in order to form part of 

the regulated package (on which, see regulations 2(1) and 3(1) of the 

Package Travel Regulations 1992). If the Package Travel Regulations 1992 do 

not apply then, of course, neither does regulation 15 and the consumer 

cannot take advantage of the extended vicarious liability which it imposes 

on tour operators for the defaults of their local suppliers. 
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Most tour operators are careful in their brochures and booking conditions to 

demarcate the boundaries of what does and does not form part of the 

(inclusively priced) package holiday contract. The significance of this is that 

tour operators (at least, those who subscribe to the ABTA Code of Conduct) 

include in their booking conditions an acceptance of liability for injury, loss 

and expense which results from the negligence of their suppliers. However, 

the same tour operators generally make it clear (although there are some 

exceptions – and see the Roach case referred to by Jack below) that this 

contractual acceptance of liability extends only to negligence by suppliers 

in the performance of holiday services arranged before departure from the 

UK (that is, such services as are confirmed on the Holiday Confirmation 

Invoice). This is generally thought sufficient to defeat the argument that, 

under the Booking Conditions, tour operators bear a vicarious liability for 

negligence by the local excursion company (on which, see again, Rochead). 

 

Accordingly, in the typical case the consumer will be left with just one line 

of attack: the parallel contract. Namely, that he entered into a contract – 

running parallel to the main package holiday contract – with the tour 

operator through the tour operator‟s local representative. The consumer‟s 

argument in these circumstances has to be that it was a contractual term 

that the tour operator would exercise reasonable care and skill in the 

performance of the excursion contract (as per section 13 of the Supply of 

Goods and Services Act 1982), even though, in reality, it was a local 

company that provided the excursion on the day. 

 

In Rochead the Claimant attempted to run this argument, but this was 

raised so late in the trial process (during closing submissions and without 
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pleading the new cause of action) that the trial judge declined to hear 

argument on it. 

 

There is, however, authority for the proposition that such an argument is 

available to a consumer as a common law (contractual) alternative to the 

causes of action provided by the Package Travel Regulations 1992 (see Wong 

Mee Wan v Kwan Kin Travel [1998] 1 WLR 38 (PC)). It is, however, only 

relatively recently that this issue has been fully argued and tested in court. 

 

The Caselaw 

Derbyshire v First Choice Holidays & Flights Limited (2004) CLCC (HHJ 

Karsten QC) 

the facts 

In this case, the Claimant booked a package holiday to Canada with the 

Defendant tour operator for the period 29th March 2000 to 8th April 2000. 

The price paid for the package holiday included the following elements: 

accommodation; return flights from London Gatwick to Calgary; transfer 

from airport to hotel; the services of a local representative. It was a classic 

package. This was a skiing holiday and the Claimant could have pre-booked 

and paid in advance for his skiing equipment and lessons through the 

Defendant (the combination of these two elements was referred to as a “ski 

pack”), but he chose not to do so.  

 

The Claimant arrived at Calgary airport on 29th March 2000. He was met by 

the transfer coach and the Defendant‟s local representative. On arrival at 

the hotel the Claimant and his partner hired ski equipment and booked 

skiing lessons which were provided by an independent local ski shop 

business. The Claimant made a payment to the Defendant‟s local 
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representative for the hire of the ski equipment and the lessons and the 

representative issued a “Ski Pack Ticket” with the name of the local ski 

shop written at the top. The Claimant presented the ticket to the local ski 

shop for the provision of the equipment and the lessons. The ticket also 

featured the Defendant tour operator‟s logo. The evidence was that the 

Defendant selected the local ski shop to supply ski equipment to all of its 

guests (or, at least, as many as wished to take up this option, rather than 

make their own arrangements).  

 

The Claimant attended the ski shop on 29th March 2000. He was provided 

with ski boots and skis which he wore on 30th March 2000 for his first lesson 

and first day‟s skiing without incident. The accident happened on 31st March 

2000 (the second day of skiing). The Claimant was attempting a snowplough 

turn to his right. As he pressed down on his left ski, his ski stopped suddenly 

while his body continued to rotate in a clockwise direction and he fell to 

the ground. His right ski detached from his foot, but his left ski was still 

attached. The reason for this was that the assistant in the shop had (as the 

judge found at trial) negligently supplied the wrong sized boot for the 

Claimant‟s left ski and bindings. The Claimant sustained a classic skiing 

injury: a cruciate ligament injury to his left knee. He brought an action 

against the tour operator for the negligence of the ski shop‟s employee. He 

relied on causes of action in contract pursuant to the Package Travel 

Regulations 1992 and the Defendant‟s booking conditions. Unsurprisingly, 

these arguments failed for the reasons set out above; the trial judge 

referred, in the course of judgment, to Rochead. 

 

The Claimant also argued, in the alternative, that he had a parallel contract 

for the fitting and hire of his ski equipment which he had entered into in 

Canada with the Defendant through the Defendant‟s local representative. 
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Alternatively, the Claimant argued that the Defendant had negligently 

selected an unsafe supplier of ski equipment for its guests. 

  

The claim was dismissed. The Claimant‟s argument at trial was summarized 

by the judge in the following terms: 

 the Defendant‟s holiday brochure indicated that the Defendant‟s local 

representatives would advise on the provision of ski packs; 

 there was a contract between the Defendant and the local shop which 

appointed the latter as the exclusive supplier of ski packs to the 

Defendant‟s clients; 

 the ticket supplied to the Claimant by the Defendant‟s local 

representative contained the logo of the Defendant; 

 the Defendant‟s local representative took the payment; 

 these matters, taken together, meant that the Defendant was in law 

(and pursuant to Wong Mee Wan) undertaking to provide the ski pack 

services itself. 

 

This argument was rejected by the trial judge for the following reasons: 

 the existence and identity of the local ski shop had been disclosed at 

an early stage (in fact on the transfer coach to the hotel) and on the 

ski pack ticket; 

 the ski packs were described on promotional material supplied to the 

Claimant as “recommended” services (in other words, the Claimant 

received only a recommendation and had a choice about where to hire 

his ski equipment); 
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 Wong Mee Wan was distinguishable because it dealt with what was an 

overall package of services, rather than a parallel contract for the 

provision of a discrete service; 

 it would be an unreasonable extension of a tour operator‟s potential 

liability (at least at common law) for the tour operator to be liable for 

negligence in the provision of services simply by virtue of the fact that 

its employees collected the money (the judge was, for example, 

concerned at the prospect of tour operators being held liable when 

things went wrong with the ski lift during a skiing holiday in 

circumstances where its local representative had simply collected from 

guests the money for the lift passes). 

 

The judge accepted the argument for the Defendant that the principals to 

the parallel contract were the Claimant and the local ski shop and that the 

Defendant had acted simply as agent. Accordingly, the parallel contract 

argument failed. 

 

This left the Claimant only with the argument that the Defendant had 

selected an unsafe or inappropriate local shop to recommend to its guests 

for the hire of their skiing equipment. The Claimant‟s evidence on this was 

weak. There was no evidence that the negligence found by the judge in the 

fitting and supply of skis, boots and bindings was anything other than an 

isolated incident. The Defendant had adduced evidence that the shop was 

well-run and that a check of the shop had been made by the local 

representatives when the shop had first been approached. The claim 

therefore failed on this basis as well. 

 

The judge went on to make some brief observations about the law 

(Canadian or English) that would have applied to the parallel excursion 
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contract between Claimant and Defendant in the event that it had existed. 

However, in the light of his dismissal of the claim these observations were 

wholly obiter. 

 

Derbyshire is significant because it was the first case in which the parallel 

contract issue was fully ventilated. While each case in this difficult area will 

turn on its own facts, Derbyshire provides some comfort for tour operators. 

If a tour operator clearly alerts consumers to the existence and identity of 

the third party supplier before contracting, and if it is signalled to the 

consumer that the tour operator will not itself be supplying the service 

contracted for locally, then it should be possible for the tour operator to 

escape liability on the parallel contract; an agency argument will be likely 

to defeat the claim. Much will, of course, turn on what is said by the local 

representatives and what is written both in the main package holiday 

brochure and in any promotional material handed to consumers in-resort. It 

is a question of getting the wording right. And this is well illustrated by the 

case of Moran. 

 

Moran v First Choice Holidays & Flights Limited (25 October 2005) 

(QBD) 

In Moran he parallel contract argument succeeded, on agency grounds. The 

Defendant failed to disclose that it was acting as agent for an undisclosed 

principal. The tour operator was held liable. 

 

The Claimant claimed for injuries she sustained when a quad bike excursion 

went wrong. The Defendant denied that it had supplied or operated the 

trip, and contended that it had sold the excursion as agent for a disclosed 

principle, namely the excursion provider. The Claimant and her husband 

had bought the excursion in the following circumstances: 
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 The Defendant‟s Welcome pack contained details of excursions 

available through their rep;  

 The Welcome pack featured the Defendant‟s logo and made no 

mention of any other suppliers; 

 The excursions were marketed at the Defendant‟s Welcome meeting; 

 The rep gave further information regarding the excursions available; 

 The Claimant booked the excursion through the rep; 

 The rep gave her a confirmation of receipt, and retained a copy for 

herself. This document contained the logo of the excursion supplier, 

but no explanation was given as to the meaning of the logo or its 

presence on the document; 

 At all times the Claimant and her husband believed that the excursion 

contract was between them and the Defendant. 

Unsurprisingly, the judge found that the Defendant had contracted with the 

Claimant on behalf of an undisclosed principle, and was therefore liable to 

her for the negligence of the supplier. 

 

The Orthodox position… 

It now appears to be generally accepted that where a tour operator‟s rep 

sells an excursion in-resort, one of two possible situations may arise: either 

the rep discloses that the excursion will be operated by a local supplier, in 

which case the Defendant does not owe a duty in respect of it; or the rep 

does not adequately disclose the existence of the independent supplier, in 

which case the Defendant will be in the position of the principal to the 

excursion contract, and will be liable for the negligence of the supplier.  

 

There is a further possibility: it might be accepted that the rep has 

disclosed that the excursion will be provided by a local supplier, but that 

particular supplier may be so grossly and systematically negligent as to raise 

the possibility that the Defendant ought not to have supplied the excursion 
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at all. In such circumstances, as long as it can be proven that the Defendant 

knew of the supplier‟s negligence, it will be liable for failing to undertake 

the most elementary assessment of the supplier‟s ability to conduct the 

excursion. In practice such a situation will be rare indeed.  

 

And one further possibility: the Defendant tour operator itself might 

undertake to organise and operate the excursion. In such a case the tour 

operator will have been the principal to the contract, and will owe a duty 

to the Claimant to undertake the excursion with reasonable skill and care. 

The issue of the standard by which the excursion should be judged remains 

untested, however, with continuing dispute regarding whether a tour 

operator should be held to English or local standards in these 

circumstances.  

 

Recent developments 

In the last year we have seen a revival of less orthodox arguments relating 

to excursions. These fall into three main categories: 

 The Package Travel Regulations apply to the excursion contract; 

 The Defendant‟s standard terms and conditions apply to the excursion 

contract; 

 The Defendant owes a tortious duty of care to the Claimant in any 

event.  

 

the application of the Package Travel Regulations 

For the reasons set out in Rochead the Regulations clearly do not apply. If 

the excursion is not pre-arranged, inclusively priced or sold in the UK, there 

can be no argument but that the Regulations provide no assistance to 

Claimants. Nor can they be implied into the excursion contract in any way.  
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the application of the Defendant‟s standard terms and conditions 

This argument is rather more nuanced. The Claimant would contend that 

the relationship between the parties had been governed in the past by the 

Defendant‟s standard terms and conditions, and that, therefore, subject to 

anything said to the contrary, those terms and conditions will apply to any 

contract made between them. The Defendant would argue that the 

Claimant contracted for a package holiday subject to those terms and 

conditions, but the excursion contract did not form part of that package 

and was not subject to the standard terms and conditions. This will, 

ultimately, be decided as a matter of fact. If, on cross examination, the 

Claimant accepts that he understood that the excursion was a freestanding 

activity organised in resort, the standard terms and conditions should not 

apply.  

 

the tortious duty of care 

As a result of a recent decision of the Court of Appeal, Claimants have been 

provided with a further, intriguing, possibility. On 27th November 2009 the 

Court of Appeal heard the appeal in the case of Parker v TUI UK Limited.  

 

Lord Justice Longmore: 

1. Mrs Susan Parker unfortunately suffered serious injury while she was on a 

holiday in Austria booked with the Defendants, to whom I shall refer as 

“TUI”; and whose trade name was Thomson (or sometimes Crystal). The 

accident occurred, after Mrs Parker had completed a toboggan run, on the 

evening of 29 December 2003 when she remounted her toboggan and it 

careered into frozen straw bales placed as a barrier between the end of a 

slope leading down from the finishing point of the toboggan run and a road 

for vehicular traffic. 
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2. Sometime in about early December 2003 Mrs Parker, her husband and 

their two sons booked a skiing holiday at Mayrhofen with their friends Mr & 

Mrs Owen and the Owens‟ daughter. The booking was made with TUI for the 

week 27 December – 3 January 2004. The package included the hotel and 

the flight but made clear that ski equipment, ski passes and any lessons had 

to be booked separately. The internet brochure stated that tobogganing was 

available at the resort. It was not part of the pre-arranged package and for 

that reason the Package Travel Regulations 1992 had no application. 

 

3. Mrs Parker suffered (and still suffers) from multiple sclerosis and, 

although she had been on skiing holidays with her husband before, she was 

a much less keen skier than he. On the first day of her holiday she did light 

skiing with an instructor but did not ski on the 29 December. She was having 

tea at about 5.00p.m. in the company of Mrs Owen who told her that she 

had noticed that there was a possibility, of participating in an evening 

toboggan event mentioned in the welcome pack which the tour operator 

had given to the holiday-makers on arrival at their hotel. They then saw Ms 

Nicci Hughes who was one of TUI‟s representative at the resort and had 

welcomed the group on their arrival. They asked her if the tobogganing 

event was suitable for their party of adults and children, particularly Mrs 

Parker‟s seven year old son Joe and whether it was available that evening. 

Ms Hughes replied that it was a fun event but that Thomson had no spaces 

left. She suggested that she would contact another tour operator called 

Inghams and get the family party on the event with them. She returned 

later and said she could arrange for the party of 7 after all; Mr Parker then 

paid the fee of 27€ per head by credit card. Ms Hughes said they must wear 

warm clothes, glasses and outdoor boots but not ski boots. 

 

4. Those going to the event then assembled outside the hotel at 7.00p.m. 

and about 70 people (including people with other tour operators) embarked 
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on a double decker bus, which arrived to take them to the tobogganing 

event. The event itself was organised by an Austrian company called Action 

Club Zillertal (“ACZ”) who took bookings from members of the public as 

well as from tour operators such as TUI. It seems that the bus from the 

hotel was provided by ACZ who handed out a docket or ticket to those on 

the bus entitling its passengers to obtain a toboggan and a ride on the 

gondola (which took the participants up to the beginning of the toboggan 

run) together with a drink at the café there. The bus then departed for 

Haizenburg where the toboggan run was to take place. It was there that the 

participants exchanged their dockets or tickets for a toboggan suitable for 

two persons. They then took a toboggan onto the gondola which took them 

up a mountain called Gerlossteinwand where the run started. It turned out 

that the run was a distance of about 7 kilometres ending up back at 

Haizenburg. Four TUI representatives were on the trip and they spread 

themselves out among the participants. The fast participants went first, the 

slower ones following. The representatives were spaced out; first was Nigel 

Metcalf, Emma Lockerbie was next, then Ms Hughes and at the back, 

Lindsey Howgego. 

 

5. Mr Parker went down with Joe while Mrs Parker went with Mrs Owen, Mrs 

Parker being in front. Mr Parker and his son came down the run first and 

waited for the others to arrive at the bottom. Not unnaturally the run had 

fast parts and slower parts but most of the participants enjoyed themselves. 

Mrs Parker and Mrs Owen arrived safely at the end of the run (although they 

could not stop until they had passed a red light indicating the end of the 

run). They got off their toboggan a little beyond the proper end of the run. 

The accident happened at a later stage. 

 

6. As I have said, the end of the run was marked by a red light. About 100 

metres before the red light the run came round a right hand bend and then 

flattened out for 30 metres. There was then a slight slope. At that point 
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there was a snow bank with, beyond it, a drop onto a ski piste. After the 

red light but before the snow bank there was a prominent sign stating “Ende 

der Rodelbahn”. After this sign only just before the snowbank, the road 

went round a left hand bend quite steeply downhill towards the cable car 

station and a chalet hotel which was on the right. There was a wide expanse 

of field on either side of this lower road and a yellow barrier went along 

side one side of the road which had a gap towards the end enabling people 

to pass through to the car park and indeed the cable station. At the bottom 

of this slope some straw bales had been placed which were in front of a 

further slope down to a still lower road which was kept clear of ice and 

snow. The accident happened because Mrs Parker and Mrs Owen had 

remounted their toboggan and came down the lower road from the end of 

the run to the cable car station too fast. Seeking to avoid the buildings they 

careered into the straw bales which were hard and frozen. Mrs Parker 

suffered severe injury to her legs. 

 

7. The judge found (para 33) that the tour representatives had briefed the 

participants both on the bus and at the top of the mountain and in 

particular that Mr Metcalf had told all the people on the bus that there was 

a flashing red light at the end of the run and that they must then get off 

their toboggans, and walk down the rest of the way to the toboggan shed 

and the bus. The judge specifically found that this instruction was given 

several times and that Mrs Parker had heard it. Although Mr Fullerton for 

Mrs Parker challenged the finding of “several times” he accepted that at 

least one instruction was given and that Mrs Parker was aware of it. The 

judge further found, in the light of Mrs Parker‟s statement to the police 

while she was in hospital on 31st December, that she blamed herself for the 

accident and that she knew that, once she was past the red light, she was 

not supposed to toboggan but to walk down to the cable car station. Mrs 

Parker said that she and Mrs Owen had decided to remount the toboggan 

partly because they found it difficult to walk on the slippery road down, 
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partly because they were being chivvied from below to get a move on and 

partly because she thought Mrs Owen was in some pain as a result of a 

recent knee operation. She thought they would slide down to what looked 

like a pile of snow but once they were on the toboggan it raced away down 

the icy road and ran out of control. She could not explain why she did not 

walk down the side of the road where there was deeper snow which would 

provide a better grip. Mr Owen apparently did exactly that (para 42). Mrs 

Owen, who also gave evidence at the trial, accepted that she should have 

been walking but said that her knee was painful, that she had already fallen 

and that the danger of remounting the toboggan had not been stressed to 

them. In the end the judge found that the roadway was not gritted on the 

night in question but that it was relatively easy to find and walk down 

deeper snow on the side of the road and thus avoid the icy road. The judge 

also found (para 53) that there was no tour representative at the red light 

at the relevant time because Mr Metcalf, Ms Lockerbie and Ms Hughes were 

already at the bottom and Ms Howgego had not yet arrived. 

 

8. The judge then proceeded to find that there was no contract with TUI in 

relation to the toboggan run because they only acted as intermediaries to 

bring Mr and Mrs Parker into a contractual relationship with ACZ. He 

accepted that TUI owed Mrs Parker a duty of care but said that their 

representatives had not acted in breach of any such duty. He made no 

finding of negligence on the part of ACZ. He therefore dismissed the action 

and refused permission to appeal. Ward LJ granted permission on a renewed 

oral application in the light of evidence given by TUI‟s tour manager at the 

resort (Ms Terri Curtis) that TUI ran the event under the umbrella of 

Crystal/Thomson. This evidence was not referred to by the judge and 

arguably compelled the conclusion that a contract did exist between Mr and 

Mrs Parker and TUI in relation to the toboggan run. There was also arguable 

negligence, in the light of the fact that the road had not been gritted, and 

there were no representatives at the end of the toboggan run when Mrs 
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Parker arrived there. If there had been such a representative, he or she 

could have helped Mrs Parker and Mrs Owen down to the cable car station 

or, at least, stopped them from remounting their toboggans. These were 

the main points which were stressed by Mr Fullerton in advancing the 

appeal on behalf of Mrs Parker. 

 

Contract ? 

9. It is not entirely easy to determine, on the exiguous evidence before the 

judge, whether Mrs Parker had a contract with TUI in relation to the 

toboggan run. In the light of the judge‟s finding that there was, in any 

event, a duty of care in tort it does not greatly matter whether there was a 

contract or not. 

 

10. Ms Hughes certainly took Mr Parker‟s money before the family got on 

the bus and before any docket or ticket was issued but it must have been 

clear that it was not TUI who was going to provide the toboggan or the 

gondola ride. It must also have been clear that those services were going to 

be provided by a local operator even though the identity of that operator 

may not have been made clear until the docket or ticket was issued on the 

bus. It is rather doubtful from the transcript of Ms Curtis‟ evidence whether 

she was referring to 2003 when the accident happened or to a later time 

when TUI undoubtedly did themselves undertake the arrangement of 

toboggan runs for their guests at Mayrhofen. What she said was: 

“Even though Club Zillertal were the agents that did the organising for us 

we still ran the event under the umbrella of Crystal Thomson, yes, and we 

had extremely strict guidelines”. 

That is very relevant to the question of assumption of responsibility for the 

purpose of finding a duty of care but is, to my mind, equivocal in relation to 

contract. There was evidence from Mrs Owen that the docket or ticket given 

on the bus had the name of ACZ on the top and in the light of that the 

judge was, in my view, entitled to conclude that ACZ gave out the tickets, 
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was the supplier of the service and was the counterparty to the contract 

made in relation to the toboggan run. 

 

11. Moreover, Ms Lockerbie who had undertaken a risk assessment of the 

provision of the toboggan run on 15 December 2003 had identified the 

supplier as “Mike at Club Zillertal”. In her evidence she said that Club 

Zillertal “would organise all our excursions … put the lift on for us. Put our 

coach on. Organise all the toboggans”. 

Again this is somewhat equivocal but it seems to me, on balance, as it did 

to the judge that, for the purposes of the toboggan run in 2003, TUI were 

acting only as intermediaries, putting their clients into a contractual 

relationship with ACZ and not assuming any contractual duties themselves. 

 

12. Had there been a contract, the only relevant term would be an implied 

term that TUI would exercise due diligence; whether they did exercise such 

due diligence is, of course, the key question in this case. 

 

Existence of Duty 

13. Mr Davenport Q.C. bravely argued that TUI had no duty of care and 

could leave their customers to the tender mercies of the elements, and the 

icy terrain at night without a qualm. 

 

14. The judge did not accept that; neither did the tour representatives at 

the time, since they took it on themselves to accompany the run in the way 

I have described. Their own recognition of their responsibility as well as the 

evidence of Ms Curtis as the resort manager to which I have already 

referred is enough to persuade me that TUI assumed responsibility to their 

customers, and owed them a duty of care in tort. The only real question is 

whether they discharged that responsibility. 

 

Scope of duty and performance 
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15. Although numerous improbable duties were alleged in the Particulars of 

Claim, Mr Fullerton‟s argument in the course of the oral submissions came 

down to the following proposition:- 

(1) The risk assessment undertaken on 15 December 2003 should have 

specifically assessed any risks on the lower part of the road between the 

end of the toboggan run and the car park. Instead it concentrated on the 

toboggan run itself; 

(2) The probability was that there was in fact no system of ensuring that the 

tour representatives were evenly spaced out among the tobogganists; the 

evidence that there was such a system was only invented after the 

claimant‟s expert had served a report stating that such a system should 

exist; 

(3) There should have been a representative positioned at the snow bank 

after the end of the toboggan run to remind the participants that they 

should not remount their toboggans and advise them to go down on the 

edge of the road where there was deeper unslippery snow; 

(4) Alternatively to (3) that once the front tour representative had come 

down the road to the car park he or she should have appreciated that the 

road was ungritted and then arranged for either himself or another 

representative to stand at the corner. 

 

16. Mr Fullerton had to face the difficulty that these allegations were not 

specifically pleaded nor were they put clearly to the witnesses. Mr Fullerton 

complained that neither Mr Metcalf who occupied the first toboggan nor Ms 

Hughes who came down third and should, if the system worked, have been 

waiting at or near the red light was called to give evidence so that he had 

no relevant persons to whom to put his case. Nevertheless Ms Lockerbie, Ms 

Howgego and the tour manager Ms Curtis were all called. The judge, 

moreover, did not deal with the allegations in terms. 
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17. But even if one disregards these difficulties, the claimant‟s case must in 

my view fail. In the first place, it is true, that there was no specific risk 

assessment for the lower part of the road but it is impossible to think that, 

if there had been, any conclusion drawn from such assessment would be 

different from what in fact occurred, namely that the participants should 

be warned not to get on their toboggans again after they had dismounted at 

the end of the run. 

 

18. Secondly, the judge was entitled to decide that the representatives did 

have a system for spacing themselves out among the participants. The 

arrangement was that one of them would wait at the end of the run. That 

did not work perfectly on the night because Ms Hughes had left the end of 

the run before Mrs Howgego (the sweeper behind Mrs Parker and Mrs Owen) 

arrived at the end of the run. That of itself was not causative of the 

accident since it would not have been feasible for a representative at the 

end of the run to have stopped anyone from remounting a toboggan because 

that remounting would have happened round the left hand bend and, if not 

out of sight, at any rate out of earshot. 

 

19. So it comes down to the question whether someone should have 

positioned themselves at the corner as well as (or instead of) at the end of 

the run. The purpose of thus positioning such a person would only have been 

to repeat the warning, already given, not to remount the toboggan and to 

point out the obvious fact that it was more feasible to tread in the snow at 

the edge of the road rather than on the road itself. 

 

20. I cannot bring myself to hold that it is the duty of a tour operator 

dealing with rational adults on a winter holiday to repeat simple warnings 

already given with clarity or to point out obvious dangers of ice on the road 

and the relative safety of snow at its side. So to hold would only encourage 
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potential claimants to believe that whenever an injury occurs someone 

must be to blame. That is not what the law of negligence is about. 

 

21. It is impossible not to have enormous sympathy for Mrs Parker and her 

family whose holiday turned out to be a disaster, but I agree with the judge 

and would dismiss her appeal. 

 

Final point of law 

22. Mr Davenport also sought to argue that the claim in tort should have 

been dismissed in any event because section 11 of the Private International 

Law (Miscellaneous Provisions) Act 1995 provides: 

“The general rule is that the applicable law is the law of the country in 

which the event, constituting the tort in question, occurs”. 

and because the claimant had neither pleaded nor relied on Austrian law. 

 

23. This rather breathtaking submission was never made to the judge but is, 

in any event, hopeless. Even if the judge had been required to apply 

Austrian law he had no evidence that Austrian law was any different from 

English law. In those circumstances he would have had to assume that 

Austrian law was the same as English law and would have come to the 

identical conclusion as that to which he, in fact, came. 

 

24. So, although neither of TUI‟s additional arguments can succeed, I would 

still dismiss this appeal. 

 

Essentially, Parker is authority for the proposition that where a tour 

operator‟s reps accompany an excursion, the tour operator will owe a 

tortious duty, even if it does not owe a contractual duty, at least insofar as 

the reps have any control over the excursion. The question remains: to what 

extent do the reps have control over the excursion? If, for example, reps 
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merely take guests by coach to a location, wave them off, and pick them 

up, will the tour operator owe a duty in tort to those guests? And if so, what 

is the extent of that duty? At present there is no definitive answer to these 

questions. A case currently proceeding in the High Court, Moore v 

Hotelplan, may provide some answers…once again, a case of Watch This 

Space…. 

 

Sarah Prager 

Barrister, 1 Chancery Lane
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LAND 

 

Wilson v Best Travel…Part Two 

 

Prentice v TUI (2009) 

Huddersfield County Court 

Recorder Kirtley 

 

This claim arose out of an accident that occurred on 27th June 2005 during 

the course of a package holiday at the Lamas Apartments in Antalya, 

Turkey, provided by the Defendant tour operator.  

 

The Claimant alleged that he was walking along a paved area of ground 

from his apartment to the hotel toilets when he placed his foot in a hole 

created by a missing section of drainage cover. He alleged that he fell 

forwards and sustained soft tissue injuries to his left foot and right wrist. 

 

The Defendant‟s case was that, although it did not have any direct witness 

evidence, the drainage cover must have collapsed underneath the Claimant 

when he stepped on it, and was therefore caused by an inherent defect 

which could not have been identified with all reasonable skill and care. 

 

A few months before trial the Claimant woke up to the fact that he had not 

obtained any evidence of local safety standards. An expert report was 

hastily obtained and an application was made in the week before trial to 

have it admitted. The Court, however, dismissed the application and the 

claim proceeded to trial without any local standards evidence at all. 
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Rather than argue that the Claimant did not need local standards evidence 

in order to succeed (pursuant to the dicta of Richards LJ in the Court of 

Appeal in Evans v Kosmar Villa Holidays) the Claimant chose instead to 

pursue its claim solely under the second Limb of the test set out in Wilson v 

Best Travel, namely : 

“a duty to boycott a hotel because of…the absence of some safety feature 

which…might lead a reasonable holidaymaker to decline to take a holiday 

at the hotel in question”. 

 

In cross examination, the Claimant admitted that he was unable to state 

that the relevant section of drainage cover had been missing on the day 

before the accident itself, and although he claimed to have seen other 

missing sections around the swimming pool, there were no photographs of 

these and no evidence of any previous complaints or accidents. 

 

Held: The second limb of Wilson v Best had to be considered at the point 

when the holiday contract was formed and not with the benefit of 

hindsight. There was no evidence that the grating had been missing when 

the holiday was booked and even if it had been it was an isolated and 

transitory problem and not the sort of inherently dangerous structural 

feature which Phillips J in Wilson v Best had in mind. Claim dismissed. 

 

 

Beware the bookings conditions… 

Roach v Hotelplan (T/A) Inghams.  

HHJ Vosper QC; Swansea CC; 5/2/09 

In January 2005 the Claimant booked a ski holiday with the Defendant. The 

booking included not only air travel, transfers and accommodation, but also 

the Defendant‟s “Learn to Ski Package” which comprised hire of skis, ski 



 
 39  

boots and poles, lessons and lift passes.  All of the party were beginners or 

inexperienced skiers. The Learn to Ski Pack was, however, separately priced 

in the brochure and did not have to be purchased at the same time as the 

other components of the package. 

On 13th January 2006, the Claimant sustained an injury to her back when a 

gondola ski lift in which she was travelling was struck from behind by the 

following gondola as it entered the lower station of the lift.  She contended 

that the ski-lift operators failed to take any steps to prevent the two 

gondolas colliding. 

The Claimant put her case against the Defendant on two bases: that by the 

terms of her contract with the Defendant, the Defendant assumed such 

liability; and that the Defendant is liable under the provisions of the 

Package Travel Regulations 1992.  The matter came before the Court to 

determine each allegation as a preliminary issue. 

The Defendant‟s Booking Conditions, headed “Our Liability”, provided as 

follows: 

“We promise to make sure that all parts of the holiday we have agreed to arrange as part 

of our contract are provided to a reasonable standard and in accordance with that 

contract.  We also accept responsibility for what our employees agents and suppliers do or 

do not do.  However please note that we will not be liable for any injury, illness, death or 

consequent losses suffered by you or any member of your party unless you are able to 

prove that such injury, illness, death or consequent losses was (sic) caused by a lack of 

reasonable skill on the part of ourselves or our suppliers.  And in all claims of whatever 

nature we will not be liable where the alleged loss or damage results from any of the 

following: 

a) the fault of the person(s) affected or any member(s) of their party; or… 

b) the fault of anyone who was not carrying out work for us (generally or in particular) at 

the time.” 

The condition continued: 
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“Please note we cannot accept responsibility for any services which do not form part of 

our contract.  This includes for example any additional services or facilities which your 

hotel or any other supplier agrees to provide for you where the services or facilities are 

not advertised in our brochure and we have not agreed to arrange them. 

The promises which we make to you about the services we have agreed to provide or 

arrange as part of our contract – and the laws and regulations of the country in which your 

claim or complaint occurred – will be used as the basis for deciding whether the services in 

question had been properly provided.....” 

 

The company which owned and operated the ski lifts at Borovets was called 

Borosport.  It was also the company which operated the ski school and it 

provided ski equipment. However the Defendant‟s booking conditions 

plainly contemplated that there may (and no doubt there usually will) be 

different suppliers of these services. 

The Claimant contended that under the booking conditions the Defendant 

accepted liability for the acts and omissions of their suppliers, including 

liability for injury caused by a lack of reasonable skill of a supplier.  .  

Therefore if she proved that Borosport, a supplier was negligent, she was 

entitled to succeed against the Defendant.  

The Defendant contended that a distinction must be drawn between the 

supplier of, for example, ski equipment or lessons, and the operator of the 

lift system.  The Defendant, it is submitted, under the terms of its “Learn 

to Ski Package” agreed to provide ski equipment and tuition, but did not 

agree to provide the carriage of the Claimant on the lift system.  All it 

agreed to provide is the lift pass which entitled her to use the lift system if 

she so chose.  The lift system, the Defendant submitted, was a public 

transport system.  The Defendant had no control over it.  The act of 

travelling on a lift is not a service provided under the contract and qua lift 

operator Borosport is not a supplier within the meaning of the booking 

condition set out above. 
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Held: It was necessary to test the Defendant‟s submission by asking what, in 

practical terms so as to give effect to the contract, the Defendant agreed to 

provide and by looking at other parts of the Defendant‟s brochure to see 

how this submission relates to other promises or statements made by the 

Defendant. 

Turning from the services provided under the “Learn to Ski Package”, if the 

coach driver transporting the Claimant from the foreign airport to Borovets 

so negligently drove the coach that he caused injury to the Claimant, the 

Defendant conceded that it would be liable.  The coach is private and not 

part of a public transportation system.  If transport had been provided by 

the national railway system of the country, the Defendant contended that it 

would not have been liable for injury caused by the negligent driving of the 

train.  But it conceded that (subject to international conventions) it has at 

least potential liability for the negligence of the airline, whether the flight 

is a charter flight or a scheduled flight.  

Even if the distinction between a public transport system and private 

transport was a sensible one, the judge not persuaded that the lift system 

at a ski resort should be equated with a public transport system.  The lifts 

do not take members of the public on journeys.  They take skiers to the top 

of a piste.  They and the service they provide are an essential part of the 

skiing holiday.  If there were no skiers, there would be no need for the lift 

system.  What the Claimant expected to receive from the Defendant, and 
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what the Defendant was, as a practical matter, offering to supply, was not 

a lift pass but the use of the lift system for the week of the holiday.   

With respect to other parts of the brochure, under the general heading “Ski 

Packs” was a section entitled “Cancellation in Resort” which provided as 

follows: 

“No refund will be considered if you decide in the resort not to use any pre-booked ski 

pack items.  After presentation of the voucher to the supplier (eg ski hire shop, ski school, 

lift company etc) refunds must be negotiated with and obtained from the supplier direct 

and are not guaranteed by [the Defendant].  In the case of illness or an accident our 

suppliers may agree to partially reimburse locally for any facility not used for the 

complete duration upon receipt of a medical certificate.  If this is unsuccessful you may be 

able to claim from your insurer.  No refund will be considered by [the Defendant] upon 

your return from holiday.  (Exception: lift companies, particularly in France, are often 

reluctant to give refunds, but in the case of injury your insurance company should be 

consulted.....).” 

 

That statement classified the lift company as a supplier without distinction 

from the ski hire shop and the ski school.  Further it drew no distinction 

between the services each provided.  It plainly contemplated that a refund 

might be sought where the ski equipment cannot be used because of injury, 

where tuition is foregone and where the lift system is not used. 

The Court was satisfied therefore, that, on a proper construction of the 

booking condition set out above, where a ski pack which included a lift pass 

is purchased from the Defendant, the lift operator was a supplier of the 

services of the lift system for whose negligence the Defendant has agreed to 

be liable. 

Given the judge‟s finding with respect to the contractual position it was not 

necessary for him to consider the position under the Package Travel 

Regulations. 
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This case is a salutary reminder to tour operators that the Package 

Travel Regulations 1992 do not exclusively circumscribe the limits of 

their liability. All holidays arise out of a contract and it is open to 

parties to extend the scope of their liability, whether deliberately or 

inadvertently, well beyond the statutory regime. 

 

The duty to warn… 

Bourne Leisure Ltd (T/A British Holidays) V Marsden (On Behalf Of The 

Estate Of M Marsden, Deceased)  

[2009] Ewca Civ 671 

The owner of a holiday site had not been under an obligation to bring 

the precise location of a pond or the existence of a pathway, which 

could be used to reach the pond, to the attention of parents staying at 

the site when the danger the path and the pond presented to small 

unaccompanied children was obvious, particularly where the owner had 

given the parents a plan which showed the location of the pond. 

The appellant (B), an operator and occupier of a holiday site, appealed 

against a decision that it was liable for an accident in which the two-year-

old son (S) of the respondent father (F) had died. S and his younger brother 

had been staying with F and their mother in a caravan at B's holiday site. On 

their arrival there, B had provided the parents with a plan which showed 

sources of danger to unaccompanied children, including lakes, ponds, a 

river and a beach. Whilst the mother had been talking to a neighbour, S and 

his brother had wandered away. S had gone down a pathway and turned 

towards a small pond which was surrounded by rails and fencing. S had 

climbed over the rails and drowned. F alleged that an effective barrier 

should have been placed around the site, in accordance with the 
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recommendations of the Royal Society for the Prevention of Accidents in 

relation to domestic ponds, or that B should have done more to warn them 

of the pond and access to it by the pathway used by S. The judge held that 

the society's policy did not apply to holiday parks but found that B's failure 

to draw specific attention to the pond and the access which might be 

gained to it down the path constituted a breach of its common duty of care 

and that that breach had made every difference. F submitted that because 

the pond was close to where they had pitched their caravan, B should 

particularly have warned them of the danger of the pond if S went there 

unaccompanied. 

 

HELD: There was no basis to conclude that B was under any obligation, in 

the exercise of reasonable care, to bring to the attention of parents the 

existence of the pathway or the precise location of the lake, when the 

danger they presented to small unaccompanied children was obvious. That 

was all the more evident where B had given a plan to the parents which 

showed the location of the ponds as well as the river and the beach. In the 

absence of any guidance given by the society or by the Health and Safety 

Executive, it had not been open to the judge to conclude that B had fallen 

below the standards reasonably to be expected of it when it had failed to 

make particular mention of the location of lakes and ponds shown on the 

plan, still less to one of the many routes by which they could be reached. 

Short of keeping hold of the children at all times when outside the caravan, 

there was nothing more that the parents could have done. Small children 

could disappear in a moment. Holiday sites almost inevitably contained 

sources of danger to small and unaccompanied children. Further warnings as 

to that obvious circumstance could not have made any difference. There 

was, therefore, no foundation for the identification of a breach of duty or 

to conclude that the suggested breach had caused or contributed to S's fatal 

and unaccompanied journey to the pond. 
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Indemnity clauses… 

 

COSMOS HOLIDAYS PLC v DHANJAL INVESTMENTS LTD (2009) 

[2009] EWCA Civ 316  

 

On its natural and ordinary meaning, an indemnity clause by which a 

hotelier agreed to indemnify a tour operator in respect of claims arising 

out of services provided by him extended to claims arising out of 

amenities provided by him outside the hotel. 

 

 

The appellant hotelier (D) appealed against a decision that it was liable to 

indemnify the respondent tour operator (C) under the terms of a contract 

between them. D owned and operated a hotel in Mombasa and a "camp" 

located in an elephant sanctuary some miles away. Under the contract, D 

was to hold a number of hotel rooms for C. C's clients were to stay at the 

hotel on an all-inclusive basis and D was to provide them with other 

amenities, including entertainment activities, water sports and an overnight 

stay at the camp. The claim arose out of an incident when some of C's 

clients, who were staying at the camp as part of their holiday were 

attacked by a gang of armed men and had their property stolen. They sued 

C, who settled the action. Under an indemnity clause in the contract, C 

sought to recover from D the sums paid in settlement. The indemnity clause 

contained two sentences. The first related to guarantees as to the safety of 

the hotel in terms of its design and contents. In the second, D guaranteed 

to indemnify C against "... all losses, liabilities, claims or expenses for or in 

respect of injury (including death), loss or damage to persons or property 

which may arise from any cause whatsoever out of or in connection with the 
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supply of services to [C]...". The judge found that that clause extended to 

the camp and was neither onerous nor unusual such that it should not be 

incorporated into the contract. D submitted that the clause did not extend 

to claims arising in connection with the supply of services to C other than at 

the hotel. 

 

HELD: The language of the second sentence of the clause was plain and 

there was no reason not to give it its natural and ordinary meaning, 

Investors Compensation Scheme Ltd v West Bromwich Building Society (No1) 

(1998) 1 WLR 896 HL followed. It did not say "in connection with the 

services at the hotel". It could easily have done so and therefore there was 

no reason to read it as if it did. The first sentence of the clause was not 

limited to the hotel but included a reference to those using "the hotel or 

any of its amenities". Those amenities would plainly include the provision of 

water sports, which took place not at the hotel but on the sea. If the 

expression "hotel or amenities" included the provision of water sports, there 

was no reason why it was not to be construed as extending to the 

accommodation and other amenities provided by D at the camp, all of 

which were part of the all-inclusive arrangements provided by D to C's 

clients under the contract. Moreover, the contract as a whole made it clear 

that the services provided to C for their clients included, as part of the all-

inclusive arrangements, the overnight stay and other amenities provided at 

the camp. It was reasonable for C to have settled the action brought by its 

clients, and one of the underlying purposes of the contract was to provide 

an indemnity against such claims. 

 

SEA 

http://www.lawtel.com/UK/Document.aspx?AC0004958
http://www.lawtel.com/UK/Document.aspx?AC0004958
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The Athens Convention, CPR 61 and section 20 of the Supreme Courts 

Act 1980 

 

Adams v Thomson Holidays Limited 

 

31st July 2009 (HHJ Waksman QC, Admiralty Division) 

 

The claim 

The claim arose out of an accident which occurred on 21st September 2006, 

during the course of a cruise. On 2nd September 2009 the Claimant‟s 

solicitors issued proceedings out of Swansea County Court seeking damages 

of between £1,000 and £15,000. These proceedings were defective in that: 

 

 Pursuant to the provisions of The Civil Courts (Amendment) (No 2) Order 

(SI 1999/1011), CPR Part 61.1(2)(a) and ss.20(1)(a) and (2)(f) of the 

Supreme Court Act 1981, Swansea County Court did not have 

jurisdiction to hear the claim; 

 Proceedings were brought against Thomson Holidays Limited, an 

entirely separate legal entity to TUI (UK) Limited, the identity of what 

the Claimant subsequently accepted was the appropriate Defendant; 

 Proceedings were pleaded in negligence, breach of contract and breach 

of the Occupiers‟ Liability Act 1957. The Claimant subsequently 

accepted that the Athens Convention had exclusive application in this 

case and there was no cause of action in negligence, breach of contract 

or breach of the Act (although this position altered during the course of 

the hearing on 30th July 2009).  

 

The first of these defects was remedied with the transfer of the 

proceedings to the Admiralty Division of the High Court by order dated 23rd 

March 2009. The second and third were considered by the High Court on 30th 

and 31st July 2009.  
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The argument 

The Defendant contended that the claim should be struck out because the 

Claimant had sued the wrong party in the wrong cause of action. The 

Claimant sought permission to amend the claim form and Particulars of 

Claim to substitute the correct Defendant; and, if it was necessary to do so, 

to plead the applicability of the Convention. It was argued on behalf of the 

Defendant that the court did not have discretion to allow any amendment 

to the claim form and/or Particulars of Claim pursuant to CPR Parts 17.4 or 

19.5, because Article 16(1) of the Athens Convention provided for an 

absolute, non-extendable limitation period and therefore it could not be 

said that the Convention allowed for such amendment after the expiry of 

the limitation period. Furthermore, it was necessary to plead the 

applicability of the Athens Convention, and failure to do so led to the 

inescapable conclusion that the claim must fail as having no real prospect of 

success.  

 

The Claimant submitted that although the Convention did not expressly 

allow such amendments to be made after the expiry of the limitation 

period, it did not prohibit them either, and therefore the court had a 

discretion under Parts 17.4 and 19.5 to allow the amendments proposed. 

Both parties had always been aware that the Claimant had intended to sue 

the contracting carrier, and the Claimant had in fact sued a related 

company. There was no prejudice to the Defendant, therefore, in allowing 

the substitution. Furthermore, both parties had been aware that the Athens 

Convention applied to the claim, as evidenced by the fact that the 

Defendant pleaded in the Defence that the Convention was of exclusive 

application. It was not necessary, therefore, to amend the Particulars of 

Claim to plead the application of the Convention.  

 

The judgment  
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The judge accepted the Claimant‟s submissions and allowed the substitution 

of the correct Defendant for the dormant company the Claimant had 

initially sued. He held that it was not necessary for the Claimant to state in 

terms that the Convention applied; both parties were aware of its 

application, and to do so would be otiose. However, for the sake of clarity 

he permitted an amendment to the Particulars of Claim allowing the 

Claimant to plead the application of the Convention. The Defendant was 

ordered to pay the Claimant‟s costs of the applications.  

 

Comment  

This is thought to be the first occasion on which a High Court judge has 

considered these issues. The judge gave the Defendant‟s technical 

arguments short shrift; another example of the post-Woolfian concentration 

on the overriding objective and on doing justice between the parties. It may 

be thought that his decision to award the Claimant her costs, in 

circumstances in which she had brought proceedings against the wrong 

Defendant, without clearly pleading her cause of action, was rather severe; 

but he took the view that costs should follow the event in the usual way. 

 

Construction of travel insurance policies…and scuba diving 

Quantum Processing Services Co V Axa Insurance Uk Plc  

[2008] EWCA Civ 1640 

Where a holidaymaker had disclosed to his travel insurance company 

that he was going scuba diving, and the insurance company had agreed 

that it was covered under the insurance policy, the holidaymaker was 

covered for cave diving as he had not been informed that it was 

excluded as a hazardous activity. 
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The appellant (Q) appealed against the dismissal of its claim for medical 

costs for a person insured by the respondent insurance company (X). X had 

provided travel insurance to a holidaymaker (F), who was an experienced 

diver. Whilst on holiday F went cave diving, became ill and required 

decompression treatment, which Q provided. X refused to pay out under the 

insurance policy on the basis that solo diving and cave diving were excluded 

under the policy's general conditions. Q issued proceedings and the claim 

was dismissed. The judge held that whilst it must have been obvious to X 

that F was going scuba diving, he had not specifically mentioned cave 

diving, which was more hazardous than scuba diving. 

 

HELD: Hazardous activities were excluded under the general conditions of 

the insurance policy. F had disclosed that he was going to engage in diving, 

which could be considered a hazardous activity. Once a disclosure of scuba 

diving was made, and once it was accepted by X as covered by the policy, 

then the policy only made sense if the general conditions were read as 

covering that hazardous activity. X knew that F was going scuba diving and 

had not suggested any limitation on what he could do as a diver. F was not 

told that he was covered only if he was accompanied, or that he could dive 

only to a particular depth. Diving in caves was a form of scuba diving, and F 

had not been told by X that he was not covered if he undertook such diving. 

 

 

SKY 
 

Not so extraordinary circumstances… 

 



 
 51  

Wallentin-Hermann v Alitalia (C-549/07) 28 

 23rd December 2008 

European Court of Justice 

 

In Hermann, an Alitalia flight was cancelled some 5 minutes before 

departure as a result of a complex engineering defect in the turbine which 

had been discovered the day before during a routine maintenance check. 

The Claimant was re-routed but the repair of aircraft, which required spare 

parts and engineers to be flown in, was not completed until approximately 

10 days later. 

 

In deciding that Alitalia were not entitled to rely upon the „extraordinary 

circumstances‟ defence, the Court held as follows: 

 

a. In the light of the specific conditions in which carriage by air takes 

place and the degree of technological sophistication of aircraft, air 

carriers are confronted as a matter of course with various technical 

problems to which the operation of those aircraft inevitably gives rise.  

b. In order to avoid such problems and to take precautions against 

incidents compromising flight safety, those aircraft are subject to 

regular checks which are particularly strict, and which are part and 

parcel of the standard operating conditions of air transport 

undertakings. 

c. The resolution of a technical problem caused by failure to maintain an 

aircraft must therefore be regarded as inherent in the normal exercise 

of an air carrier's activity.  

d. However, where technical problems stem from events which are not 

inherent in the normal exercise of the activity of the air carrier 

                                                 
28

 This case has now superseded the importance of the non-binding Advocate-General’s decision in 

Kramme v SAS Scandinavian Airlines (C-396/06). 
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concerned and are beyond its actual control, they may give rise to a 

defence. That would be the case, for example, in the situation where 

it was revealed by the manufacturer of the aircraft comprising the 

fleet of the air carrier concerned, or by a competent authority, that 

those aircraft, although already in service, are affected by a hidden 

manufacturing defect which impinges on flight safety. The same would 

be true of damage to aircraft caused by acts of sabotage or terrorism. 

 

„All reasonable measures‟ 

 

The Court in Hermann-Wallentin also gave guidance on what an airline 

would be require to prove in order to establish that the relevant 

„extraordinary circumstance‟ could not have been avoided „even if all 

reasonable measures had been taken‟. 

 

The Court set the hurdle surprisingly high, holding that the airline: 

“must establish that, even if it had deployed all its resources in terms of 

staff or equipment and the financial means at its disposal, it would clearly 

not have been able unless it had made intolerable sacrifices in the light of 

the capacities of its undertaking at the relevant time to prevent the 

extraordinary circumstances with which it was confronted from leading to 

the cancellation of the flight” 

 

Consumer protection in extremis… 

 

Sturgeon v Condor (C402/07 and C-432/07) 

19th November 2009 

European Court of Justice 

 

It has long been an accepted feature of the Denied Boarding Regulations (EC 

261/2004) that delays and cancellations give rise to substantially different 
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remedies. If a flight is the subject of a long delay, the air carrier is obliged 

to offer various forms of care and assistance and, if applicable, to re-route 

and reimburse. By contrast, if a flight is cancelled, an automatic right to 

fixed compensation is triggered. This follows from the seemingly 

straightforward wording of the Regulations. 

 

The curious effect of this dichotomy has been a large number of cases in 

which the sole issue for the Court to decide was whether a flight had been 

cancelled or delayed. The airline would vigorously seek to establish that, 

however long the delay, the Claimant was effectively boarding the same 

flight. Claimants, by contrast, would argue that once a delay reaches a 

certain length, and in particular if a different plane is used, it is wholly 

artificial to regard this as any other than a cancellation. See, for example, 

the early decision in Harbord v Thomas Cook (2006) LTL (CC).  

 

The pay off for the airline‟s obligation to provide fixed compensation in the 

event of cancellation was the statutory defence: it was open to them to 

prove that the cancellation was caused by extraordinary circumstances and 

thereby to avoid paying any money. In light of the ECJ‟s ruling in Wallentin-

Hermann (above) the availability of this Defence was significantly curtailed. 

However, surely could, at the very least, rest easy in the knowledge that 

they would not have to pay compensation if a flight was delayed?...WRONG! 

 

The accepted construction of the Regulations has now been turned entirely 

on its head by the decision of the European Court in Sturgeon v Condor. 

 

Mr and Mrs Sturgeon booked a return flight from Frankfurt to Toronto. 

Following check-in, they were informed that the flight had been cancelled 

(as indicated on the airport departure board). They spent the night in a 

hotel and the following day they were checked in at another airline‟s 

counter for a flight with the same number. They were given differently 
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numbered seats to those originally booked. The flight was not converted 

into a booking for flight scheduled by another airline. The flight finally took 

off 25 hours later than scheduled. 

 

The Sturgeons claimed, not unreasonably, that the flight had been 

cancelled. Condor claimed that that flight had been delayed by technical 

problems. The German Court agreed with Condor and held that, as a result, 

no compensation was payable.  

 

On appeal, the ECJ held as follows: 

 

1) A flight delay and a flight cancellation are two distinct things. 

Consequently, a flight which is delayed cannot be classified as a 

cancelled flight merely on the ground that the delay is extended, even 

substantially. Similarly, the fact that the flight was described as being 

„cancelled‟ on a departure board or the fact that passengers‟ luggage 

is returned, are not decisive.  

2) Instead, the key test is whether the flight departs in accordance with 

its original planning (i.e. its original itinerary, crew, number etc). If 

so, it is delayed. By contrast, if the flight is „rolled over‟ onto another 

flight, i.e. where the planning of the original flight is abandoned and 

passengers join passengers on another planned flight, there has been a 

cancellation. 

 

So far, so good. The Court provided (relatively) clear and (relatively) 

structured guidance on how to distinguish between a cancellation and a 

delay. The problem, however, was that this meant that Mr and Mrs 

Sturgeon‟s flight was only delayed and therefore they would not receive any 

compensation. Never one to be constrained by the plain and intelligible 

language of the Regulations, the Court therefore went on to hold as follows: 
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1) In interpreting the Regulations, it is necessary to have regard to the 

context in which they were drafted and the objectives which they seek 

to achieve. 

2) The primary purpose of the Regulations is to provide a high level of 

protection for passengers and to redress damage in an immediate and 

standardized manner which is caused by denied boarding, cancellation 

and delay. 

3) The Court must also have regard to the recognised right, in European 

Law, of Equal Treatment. 

4) Although the „extraordinary circumstances‟ defence is provided for 

only in Article 5(3) (claims for compensation in the event of 

cancellation0, Recital 15 of the Preamble refers to the possibility of 

using the defence where an “air traffic management decision in 

relation to a particular aircraft…gives rise to…a long delay or overnight 

delay”. Since the notion of a long delay is mentioned in the context of 

extraordinary circumstances, the drafters of the legislation must also 

have linked it to the right to compensation.  

5) The loss of time caused by a delay is irreversible and can only be 

properly addressed by compensation. The loss is scarcely 

distinguishable from the loss of time caused by a cancellation. 

6) There is, therefore, no objective ground justifying a difference in the 

remedy which should be available to passengers whose flights are 

delayed and cancelled. 

7) Accordingly, passengers who flights are delayed may rely upon the 

right to compensation in Article 7 when they suffer a loss of time equal 

to or in excess of 3 hours. 

8) It follows, however, that where a flight is delayed the airline must also 

have a defence if it can prove that the delay was caused by 

extraordinary circumstances. 

9) The provisions of Article 7(2) will also now apply to delays, i.e. a 

reduction in the amount of damages awarded by 50% if the flight, 
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albeit delayed, nonetheless arrives at the scheduled destination within 

a certain time. 

 

Accordingly, almost in the blink of an eye, the European Court of Justice 

has rewritten the substantive content of the Regulations. This will come as 

a shock to many airlines and will undoubtedly change the nature of the 

disputes which come before the court. The primary emphasis will now be 

upon establishing that loss of time was caused by extraordinary 

circumstances beyond the airline‟s control, irrespective of whether this 

gave rise to a delay or a cancellation of the flight. 

 

An accident weighting to happen… 

 

Monarch Airlines v Middleton 

 

HHJ Elly – Reading County Court 

11th June 2009 

 

This a recent and novel example of the Courts being invited to stretch the 

definition of „accident‟ under Article 17 of the Montreal Convention to 

breaking point. 

 

The Claimant was a passenger on a Monarch Airways flight from Sharm El 

Sheikh to Gatwick. He was a tall man, and had therefore paid a supplement 

in order to sit on a row of seats with extra leg room. During the flight 

another passenger was moved by the flight crew next to the claimant. This 

passenger had serious problems with the use of his legs and was morbidly 

obese. He was described as „overflowing‟ into the Claimant‟s seat. He made 

been moved from his original row because this was reserved for able bodied 

passengers who would be able to assist in the event of an emergency. 
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The Claimant, not wishing to make a scene or offend the passenger, 

decided to move seat. He did not complain to the air crew at the time. He 

spent the remainder of the flight sitting in an uncomfortable position and 

ultimately sustained an injury to his back. 

 

At first instance the District Judge found for the Claimant. She concluded 

that the presence of the obese passenger encroaching upon the claimant‟s 

space was an „external‟ event or occurrence which was both unusual and 

unexpected. 

 

On appeal, HHJ Elly disagreed, albeit with evident reluctance and 

considerable sympathy for the Claimant. He concluded that the allocation 

of seats or the moving of passengers, particularly for reasons of safety, was 

not unusual or unexpected. He also rejected the suggestion that the mere 

placing or somebody in a seat who was overflowing into the adjacent seat 

could be characterized as an „event‟ or an „occurrence‟.  

 

It is worth noting the judge‟s final supplication to the Airline Industry  to do 

something about the menace of overweight passengers. He concluded that 

it was “not right” that people could not be contained in the seat allocated 

to them, and that it was “something with which the aircraft industry ought 

to deal”. The recent and  well-publicized policy of Air France – KLM to 

charge overweight passengers for a second seat may well be the first step in 

this direction. 

 

The crash speaks for itself… 

George (administratrix of the estate of Hughes Williams, deceased) v 

Eagle Air Services ltd (2009) 

 [2009] UKPC 21 (Privy Council) 
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The deceased (X) was a mechanic working for Eagle Air Services (D). He was 

killed when one of Ds aircraft crashed. The Claimant (C), the deceased‟s 

wife, claimed he was travelling on the aircraft in the course of his 

employment and that his death was caused by pilot negligence. D alleged 

that the aircraft had been serviced by X and was airworthy for the flight, 

that X had been on the aircraft outside the scope of his employment, and 

that it had never authorised the pilot to mishandle the aircraft. At trial, C 

gave evidence alleging that the pilot had been negligent "because I had a 

dead body back". D's manager gave evidence that the aircraft was 

airworthy, denying that he had authorised X to fly, but admitting that X did 

not like flying. Following the evidence, D submitted that there was no 

evidence of negligence. C submitted that since the aircraft was airworthy 

when it took off, the doctrine of res ipsa loquitur applied to the claim. 

 

Held: The maxim of res ipsa loquitur was potentially of great importance 

owing to the difficulty of discharging proof in aviation cases. Although the 

perils of air flight had in the past led to reluctance to apply the maxim to 

air crashes, in more recent cases it had been held applicable, considering 

the improvements in design and technology: the argument that crashes 

ordinarily occurred in the absence of default by someone connected to the 

design, manufacture or operation of the aircraft had to be rejected. 

Aircraft did not usually crash, and certainly should not do so. If they did, it 

was not unreasonable to suppose that their owners would inform themselves 

of any unusual causes and not unreasonable to place on them the burden of 

producing an explanation. D had never suggested any explanation of the 

accident or any reason preventing it giving an explanation. It had as a result 

failed to displace the inference of negligence which in the circumstances 

resulted from the crash itself. On that basis C's claim should have 

succeeded. D‟s contention that W was a joyrider was misconceived. He 

must have been on the aircraft with the pilot's consent; he did not like 

flying, so it was unlikely that he asked to fly - just as it was unlikely that 



 
 59  

the pilot asked him to fly - without some cause, probably related to the 

machine's operation. Even supposing he was a joyrider, D still owed him a 

duty of care, in the same way as to anyone else on board. 

 

Jack Harding 

Barrister, 1 Chancery Lane 

 

 

 


