
Another Canadian jurist has had an opportunity
to address issues raised under the Montreal
Convention. On this occasion it was Madam
Justice Robertson of the Nova Scotia Supreme
Court, in Fares v Air Canada (2012, NSSC 71
(CanLII)), a case which came before her on appeal
from the Nova Scotia Small Claims Court.

The appellant, Fares, submitted three issues for
determination by her Honour:

1. The Learned Adjudicator erred in law by
concluding the recovery of the appellant’s
damages was not permitted under the
Montreal Convention (Schedule VI to the
Carriage by Air Act, R.S.C. 1985, c. C-26) (the
“Montreal Convention”).

2. The Learned Adjudicator erred in law by
concluding that the damages claimed by the
appellant were not reasonable.

3. The Learned Adjudicator erred in law by
concluding that the appellant failed to
properly mitigate his damages.

According to the findings of the Adjudicator in
the Small Claims Court, with which Robertson J
agreed, the appellant’s claim for the cost of
upgraded tickets on another airline for a part of
the travel from Montreal to Beirut, after the Air
Canada flight was cancelled due to mechanical
failure, was not the responsibility of Air Canada.
Once that flight was cancelled Air Canada
created a new flight and upgraded the appel-
lant’s passes on the Montreal to Paris leg of the
journey. Additionally, Air Canada gave Mr Fares
vouchers for future flights as well as hotel

vouchers. When all was said and done the appel-
lants airfare doubled because he booked first
class tickets with the other airline instead of
accepting Air Canada’s alternate arrangements.

Robertson J began by setting forth the test for
the standard of review that she was to apply in
dealing with the appeal. Beginning with a
citation from an earlier Nova Scotia Supreme
Court decision, she noted that the jurisdiction of
the court in dealing with the appeal was
confined to questions of law. She proceeded,
making reference to a Supreme Court of Canada
decision, to observe that there is a difference
between questions of law and those which
appear confusingly similar to such but are in fact
questions of law and fact. 

Having set forth the standard of review to be
applied, Her Honour found that the first issue
was one of law and fact. She held that she would
not disturb the detailed findings by the
Adjudicator and was in agreement with the
argument of the respondent that to be compen-
sable under Article 19 of the Convention,
damages must “flow directly from the delay”. The
Adjudicator found that the appellant’s damages
did not flow directly from the delay. He
concluded that the appellant made the decision
to reject Air Canada’s offer by purchasing the
upgraded tickets and Robertson J found that this
was sufficient reason for the appeal to fail on
this ground.

Similarly with respect to the issue of the reason-
ableness of the appellant’s damages Robertson J
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agreed with the Adjudicator and since this was
also a factual enquiry she did not interfere with
his conclusion that: “The additional cost of the
tickets compared to the length of the reduction
of the delay is, in my view, disproportionate.” The
second ground of appeal accordingly also failed.

Lastly, Her Honour dealt with the issue of mitiga-
tion of damages raised by the appellant.
Concluding that this too was a factual inquiry
made by the Adjudicator, she accepted that even
if it were found that Mr Fares had suffered
damages he had failed to mitigate those
damages. Again, accepting the finding of the
Adjudicator that Mr Fares had spent almost as
much money to upgrade the tickets for the Paris-
Beirut part of the journey as he had spent on the
entire original trip, Justice Robertson also
accepted his conclusion that the appellant could
have accepted the Air Canada proposal and
avoided the extra costs.

In conclusion, Robertson J found that there was
sufficient evidence on which the Adjudicator
made his findings with respect to the reasonable-
ness of Air Canada’s actions and the application
of Article 19. Having come to that conclusion her
Honour did however make a statement that it is
difficult to reconcile with her overall decision and
the words of Article 19. In paragraph 33 of the
decision she states: “Article 19 does not impose
strict liability upon the carrier, damages for delay
or inconvenience [general damages] are not
recoverable under Article 19.” One can only
presume, since Robertson J approved the finding
in Lukacs v United Airlines Inc. and Skywest
Airline Inc. (2009 MBQB 29 (CanLII)) and the Air
Canada position in this case, that she was refer-
ring in this paragraph to damages for delay in the
context of general damages not being compen-
sable under Article 19.
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